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BSTTEODUCTION, 



a 



The Qoblert taploymtnt of Man» if taasslBt M»n.'f...iSopAoeie$. 



In Hie Tatioii& pursuils of man throughout 
life, method appears no less important than in- 
dustry. If the latter bring us with certainty to 
the contemplated end^ the former facilitates our 
progress, designates the paths wMeh are unin- 
cumbered, and leads us directly, and without feh 
tigue, to the object of pursuit. 

Method places in our hands a torch and due 
which guide us through the surest and easiest 
ways: it agreeably impresses the mind with the 
most distinct and lively pictures of every thing 
worthy of notice, and at last brings us to the 
end of our journey, improved, invigorated, and 
delighted. 

In the moral, as weU as the natural world, we 
perceive that Infinite Intelligence undeviatingly 
acts upon the principle of order, which is nothing 



IV INTEODUCTION, 

more than the pursuit of that plan or system 
which attains a desired end, by the most direct 
path; and in all the endeavours of man, either 
to acquire or use knowledge, we find his success 
to be strictly proportioned to the regularity and 
method by which he has been directed; and he 
who has been uniformly the most methodical, 
though he may not have seen, heard, read, and 
reflected more than anothw, has certainly ac- 
quired more, both in extent and quality. Meth- 
od, like the minute division of labour, greatly in- 
creases its productive powers; but with this su- 
peradded advantage, that whilst the division of 
labour enfeebles the mind, method on tlie con- 
trary strengthens and expands it, by imparting 
the choicest and most nutritious food, and this in 
such time, place, quantity, and kind as are, res- 
pectively, the most suitable. 

In the Arts and Sciences^ as lord Bacon em- 
phatically expresses himself, it is the arehitec- 
ture; in argument^ it may be compared to the 
^^discipline of modem nations; it corrects in some 
measure the inequalities of controversial dexter- 
ity, and levels, on the intellectual field, the giant 
and the dwarf;"* In reading j as lord Boling- 
broke says, *fwe may acquire by it less learn- 
ing, but more knowledges; aiid as this is collected 

» 

* Mack. Vin. Gall. Intro. 



wMi dbngii, wA cultiYated vnih ait and n^diodj 
it witt bi& at all tunes of imme^te aid ready iise 
to us and others." 

All r^ng'd in order and disposM in grace^ 

Nor thus alone the curious eye to please, 

But to be found, when lieed require^ witfi ease*^' 

When we r^eet on the shortness of human 
Ufe, compared with its legltin^Uie olgects, the im- 
portance of firfstematie selection appears in a tery 
fordble point of view: but in the acquisition of 
knowledge throi:^ the medium of boid», it is 
still more manifestly dia^yedw 

If a man sAiould calculiKtejon livii^.to the age 
of sixty years, and should appropriate, with great 
industry, forty of th^se years to the study of 
books, the most that could be accomplished in 
this time, would be the perusal of ibout sixtemi 
hundred oetaYO volumes, of five hundred po^^ 
each* What is this number, compared witfi the 
mUliQUs of TQlumes out of which he has to selecti 
How important is it, thereibre, that the choice 
should be judicious, and that after it is made, the 
whole should be studied with method; &nd how 
umck more necessary is it to those, who mstead 
of forty years' devotion to books, appropriate 
not more than a fourth part of that period. We 
are aware that such calcuktions cannot be made 



ividi'iiiaihematical aecimcy, but aa^ wpptoiusM- 
tiin is suffident £»r our pwpose, n^liidi is to A- 
lustrate the great importance ^f method and 
judicious selection, in the attainment of knowl- 
edge thrott^ the choimel of books. 

It is observed by Dr. Watts, that "the world 
is fidl of books, but there are multitudes vvtiich 
are so ill written, they were never worth any 
man?s roadk^ and there are thonsande more 
which^ may be good in their kind, yet are wordi 
nothing wlioen the month, or yiear, or occasion is 
past for n^ch they were written.** *K>tihers," 
Gdntiiuies the Doctor, "may he.¥aliQd)le in them- 
selves, for some special purpose, or in some pe-* 
ciilkir science, buit ase not fit to be perused by 
smy but those who arp engaged in that particu- 
lar scicmce or bui^ess; it is therefore of vast ad- 
vantn^e f<H: the inq^rdv^ement of knowledge, and 
savit^ of time, i&t a ymmg man to have the 
most prop^ books for his reading recommended 
by some judicious friend.'' 

Martin Luther, who by uniting method with in- 
dustry, attained an eminence in learning unknown 
to the age in which he lived, compares indiscrim- 
inate and iimnethodical readers to such as have 
no fixed habitation, who dwell every where, re- 
side in no place, and cannot be said to belong 
to any country. He advises students to confine 
their attention to the most learned, methodical, 



.nrrsoMrcTnar. ^ vfi 

and /iifel ' seteeled iaoOiQiB, )aaiA by ^no teeauli to 
MmA'&mtmdseti^^^ itoo ;gnat a variety of 

A ju£dQi»39ehs1iDn laf iiutniiieHt lis not leas 
rquisfte to theifeidaiig^eiit toodlirirl^ of 

the iniiid^thttii (of the bodyf fiir, as lord Bacon 
quomlly'obaeopiffii^ ^^me.lKxiks are to be tasted, 
others to ^ ise i S!?k2aQ6wed, ^ and isomb fbw to <be 
chewed aM* digested; ltitiat> isy fscnne bodes a»e to 
be r^idvOnly; in part^: olhcits ito^be read^^bat not 
CQiiottsly^'tfBd 9om6 ri6W?lo:be read- wfe^Uy, imd 
mth difigeidte abd latteHtion^ Some books also 
loay be reed :l^ diipidgr^ and extracts made of 
them by oiheis; .bnt Jbat mMd be only in Ute 
less impoilant aigumfinte^ andrfltie meaner sort 
ofboofe," 

But i^rhitot the student is: jndiokniB in Ms: se* 
lection, there is another consideralion no I^s 
worthy iik( attention. Books aie not only to be 
the best on ^ the s^lyect c^ which ihey tredt, but 
thej ate to be read in thai: pidgressivfe sueces*^ 
sion^Md each 13 to be staidied iwitli that metibod, 
which the gradual enku^ement of the mind tm 
the particijlar aulgect reqim'es. It is^ not only 
i^quisit^, fiierefore, that eettain books be desig- 
nated as most wwthy pomsal, but the order in 
'whichtheif areta he ready and theparlicz^pJorman* 
net in which they are to be studied, should re- 
ceiTe ian eaniest attention* 



VUl .XNfTSOIMJCTION. 

If method in the«(Hiimoii coiieerhs (^life, and 
in oiir:stu(fies generally, is of great importance, 
there surely is no department of knowledge in 
which it £9 so imperiously requisite as in the sci- 
ence of jurisiNrndenee. The sidgect which treats 
of humian conduct, must necessarily be as exten- 
siyeand various as human action; we conse- 
quently find that the Law, in its most extensive 
signification, has occupied the pen of the learned 
to a greater extent than perhaps any other sci- 
ence. iAn infinite deAl has been written on the 
rights and otdigatioiB of man in all his various 
relalions; and as the one thousandth part can- 
not and ought not to be read, the selection of 
such legal matter, as hais the stamp of authority, 
and is most distinguished for its learning, method, 
and style, cannot but be an undertaking of the 
first importance. 

He who aspires to a thorough acquaintance 
with'legal science, should cultivate the most en- 
larged ideas of its trahscendant digmty, its vital 
importance, its boundless extent, and infinite va- 
rkty. As it relates to the conduct of man, it is 
a moral science of great sublimily; as its object 
is individual and national happiness, it is, of all 
others, the most important; as it' respects the 
moral actions of man in all his relations, it is in- 
fimtely varied; and as it concerns all his rights 
and obligations, either derived from, or due to 
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God, his neighbour, his country, or himself, 
it must necessarily be a science of vast extent 
To the elevated and dignified view of this august 
science, cultivated and fostered, perhaps, from 
early age, we may attribute the astonishing pro- 
gress made in it by a few; whilst, on the other 
hand, those who have attained even a sciolous 
knowledge, have with much sensibility accorded 
to it the homage of their profoundest respect, 
and considered it as, of all others, the most noble 
and dignified. 

Those, among the ancients and modems, who 
have paid their tribute of respect to this science, 
appear to have been at a loss to find in the Ian- 
guage of eulogy and eloquence, terms sufficiently 
expressive of their great admiration. Hence the 
enthusiasm of Hooker vented itself in the fol- 
lowing sublime strain. 

"Of Law no less can be said^ than that her seat 
is the bosom of God^ her toice the harmony of the 
world; all things in heaven and earth do her horn- 
dge^ the very least as feeling her care^ and the 
greatest as not exempted from her power; both 
(ingels and men^ and the creatures of what condi- 
tm soever^ though each in different sort and man- 
^ yet all with uniform consent^ admiring her 
w the mother of their peace.'^^ 

* Bccle. Pol. Book I. 
2 
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How restricted ia that view wUoh estiovates 
the science of jiiiiq;irudeAoe m the light oi a 
mere collectiim of positive rules and institationS) 
destitute of all those princii^es, and of that pld- 
losophy, which rank it amoi^ the sciences! How 
different the language of Burke, who denonoinar 
ted it the ^'pride tf the human mteUedf the coU 
leded reason ef ages^ combining the principles of 
original justice with the infinite variety qfhummi 
concerns.''^ How unlike tiie sentiments of tiiose 
distinguished luminaries, Cicero, Mapf^eld, Hard- 
wicke, Holt, EdeQ, Jones, and others, who placed 
law on the basis of reason, and the prip dples of 
moral rectitude. 

Sir William Jones^ a man ever dear to the lo* 
vers of genius and learning, to whose compre- 
hensive mind universal science bowed, and see- 
med to delight in yielding the rich abundance of 
her treasures, in the conclusion of that inimitable 
production, modestiy denominated by him an 
Essay on the Law of Bailments, thus speaks pf 
law; '^The great science of jurisprudence, like 
that of the universe, consists of many subordi^ 
nate systems, all of which are connected by nice 
links, and beautiful dependencies; and each of 
them, as I have fully persuade^ myselt^ is reduci- 
ble to a few plain elements, either the wise max- 

*Burke's Works, 3 voL 134. 
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im ^i imtiORal pdicy and general coavenience. 
or tbe j^itivB ndes of our forefathers, which 
area^^omM^^^^^^'^ddomor u^ if law 
be 9s seieoce and reaUy deserve so sublime a 
mmf it must be founded on principle, and claim 
an esi^teed wok in the empke of reason; but if it 
be merely aft uncoiuiected series of decrees and 
ordiQOnceflf its use may remain, though its dig-. 
Bity be l^«enec^ and he will become the grea. 
test lawyer who has the strongest halntual or ar« 
t^ial nifimOry. 

'^In praetiice, kw certainly employs two of the 
mental &culties; reason in the primary investiga* 
tion and' decision of points entirely new; and 
memory^ in transmitting to us the reason of sage 
and lewned men, to which our own ought inva<<. 
rfably to yield, if not from becoming modesty, 
at least from a just attention to that object, for, 
which all laws are framed, and all societies insti- 
tuted, the Good of Mankind." 

A scieoK^e so fiberal and extended, so dignified 
and important, should be cultivated by those 
alone, who are actuated by the principles of the 
purest and most refined honour. If the opinions 
of Quinctilian, Cato, Longinus, and others amon^ 
the ancients, be correct, that no one can be an 
orator who is not a good man, it may be applied 
with still more force to the lawyer, whose voca- 
tion is the protection of the injured and the in- 
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ttocent, the defence of the vreak and the poor, 
the conservation of the rights and prosperity of 
the citizen, and the vigorous maintenance of the 
le^timate and wholesome powers of govern- 
ment; whose vocation, in the language of Justice 
Blackstone, ^^is the science wludi distinguishes 
the criterions of right and wrong; which teaches 
to establish the one, and prevent, punish, or re- 
dress the other; which employs in its theory the 
noblest faculties of the soul, and exerts in its 
practice the cardinal virtues of the heart; it sci- 
ence which is universal in its extent, accommo- 
dated to each individual, yet comprehending the 
whole community." To be great in the law, 
therefore, it is important that we should be great 
in every virtue; skilled in many, and somewhat 
improved in most of the departments of know- 
ledge; for ^4t applies the greatest powers of the 
understanding to the greatest number of facts," 
and embraces nearly the entire extent of human 
action and concerns. It is obvious that to the 
just comprehension of the infinitely various points 
of litigation submitted to the judge, the lawyer, 
or the advocate, every species of knowledge may 
prove necessary; and as every passion and affec- 
tion of the heart may be excited, how important 
is it that whilst the mind is enlarged, and strength- 
ened, and refined, by all that is useful in knowl- 
edge, the heart should be purified by the choi- 
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cest lessons of moral wisdom, Paterculus, in- 
deed, says of Curio, that "he was ingeniously 
wicked, and eloquent, to the destruction of his 
country, (ingeniosissime nequam et fecundus malo 
publico;) and the testimony of history and our 
own experience manifestly shew, that that beau- 
tiful theory, which makes the want of virtue the 
want of eJBScient genius, is rather specious than 
true; yet we must ever maintain that genius and 
learning acquire much additional force, and de- 
rive their principal charm from virtue; and that 
he who desires to impart a lustre to the utility of 
his learning, must foster all the amiable affectiom 
of the heart. 

The complaints of students, of the difficulty 
and embarrassment attending the study of Eng- 
lish law, are not witljiout reason. Before the 
publication of the Commentaries of Blackstone, 
to whose learning and research, comprehensive 
understanding, and methodical arrangement and 
treat naent of the various topics of the law, every 
inquirer on that subject will gratefully acknow- 
ledge his obligations, the legal tyro was without 
any extensive, and at the same time elementary 
and institutionary treatise, on that vast and min- 
gled mass of custom and statute; unless that cha- 
racter be accorded to Wood's Institutes, and the 
voluminous and immethodical production of sir 

Edward Coke. 



XIV INTRODUCTION. 

Thus, by a strange fatality, in the study of a 
body of law rendered singularly laborious and 
perplexing by the great extent of the subject; 
by the great variety of matter to which it appli- 
ed; and by the vicissitudes which it had suffered 
at various times, from the various situations, ne- 
cessities, and habitudes of the people for whom 
it was framed; whose principles, maxims, and 
rules were dispersed through innumerable vol- 
umes, displeasing or obscure from the obsolete- 
ness of their style and language; the student was 
abandoned to a hap-hazard choice of the sources 
from which to draw the treasures of "black-let- 
tered wisdom;" and of the avenue by which he 
might penetrate, with least fear of stoppage or 
entanglement, into the maze of the law. 

Though the extensive and elegant commen- 
tary of Blackstone now forms the portal through 
which the student customarily passes to a more 
particular and laborious study of his profession, 
yet much time and labour are undoubtedly af- 
terwards thrown away, for want of due method 
in taking up the topics of which he has only ex^ 
hibited the outline; and however valuable his 
work as an induction to English law, it would 
certainly prove more pleasing and more profita- 
ble to him who had previously mastered the pe- 
culiarities of the feudal institutions from which 
it arose, and of which the nature of hjs plan al- 
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lowed but a brief and general notice. It was the 
design of the author, in the following Course of 
Legal Study, to reclaim the time and labour thus 
often and unprofttably expended, by selecting 
what was valuable in legal learning, and so ar- 
ranging, as best to adapt it to the complete and 
ready comprehension of ihe student. 

The value of method is, we acknowledge, a 
trite topic of dissertation; but in the inqumes of 
the American law student this method becomes 
indispensable: where the ideas and language are 
remote from those of common Me; where the 
terms are, in an especial degree, peculiar to the 
science, and of various and singular derivation; 
and where the body of forms, as well as princi- 
ples, depends, to a very great extent, on institu- 
tions and systems which have long since passed 
away. Instead of bewildering himself in works 
which presuppose a knowledge of these changes, 
and a famiharity with these terms, the student 
should descend to institutionary treatises; ex- 
amine the earliest history of the people whose 
law is his study; detect this in its elements; trace 
it through all the modifications which time, cir- 
cumstance, and modes of thinking produce; dis- 
cover the ori^n and reasons of the seemingly 
unmeaning forms with which it is envu^ned; and 
thus proceed gradually, but with smoothness and 
certainty, over difficulties otherwise insuperable, 
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and to the understandipg of peculiarities other- 
wise inexplicable* 

The common law of England^ which forms the 
great body of our own law, has its principal foun- 
dation in the feudal institutions. After acquiring 
the general principles of morals and politics, the 
next step is, therefore, to inquire minutely into 
these; and, after examining how fer they were 
mingled, in the law of England, with a portion of 
of the old Saxon constitutions, to pursue them 
through all the successive alterations which re- 
sulted from a change of men's opinions in mat- 
ters of religion, government, or commerce: in 
this investigation the authors recommended under 
the second title will be the best guides. The stu- 
dent may then contemplate these revolutions 
more nearly and critically in his consideration of 
the doctrine of Real and Personal Rights^ and 
their respective Remedies^ (which two titles com- 
prehend the great body of tlie English common 
law,) and of the law which obtains in the courts 
of Equity; which last^ together with the Lex Mer- 
cataria^ and the Law of Crimes and Punishments^ 
are only great branches or divisions of the gene- 
ral law of England. Next succeeds the Law of 
Nations^ followed by the Maritime and Admiralty 
Law^ which is connected with the National Law 
on the one hand, and with the next title, the Ro- 
man Civil Law (from which it draws most of its 
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prindiries and procedures, and which conse- 
quently becomes of importance to the English 
lawyer,) on the other. HThus, master of English 
jurispnidence, the student may proceed to in- 
quire in what points it is altered or modified in 
the CanstUtUion and Laws of the United States^ 
or in those of the respective States^ particularly 
his own; and haying fortified his mind with the 
prindples of political economy^ and borne these 
with him in his reyiew of the natural and politi- 
cal resources of Jas own country, (a study essen- 
tial in a nation where the lawyer and politician 
are so frequently combined,) should close his 
studious career with some attention to rhetoric 
and oratory. 

Notwithstandmg the seemingly great extent 
of this course^ (and certainly we cannot flatter 
the student with the hope of mastering it with 
the degree and kind of attention which is usually 
bestowed on it,) let him not be discouraged. 
What necessarily proves difficult to the desul- 
tory and immethodical rea[der, who comes to his 
books in the intervals of idleness or dissipation 
only, and resumes with reluctance what is wil- 
lingly abandoned on the first call of pleasure, or 
the iirst apology for relaxation, may, by a tem- 
porary exertion of method and attention, be con- 
verted first into a habit, and eventually into a 
pleasure. 



xvm iirmmiucTioir. 

Study and research are not without &eir at- 
traetions: the mere exertion of mind is produc- 
tive of jdeasure, when the difficulties are not 
conceived too formidable, or too numerous, and 
the student dk)es not advance to the invest^tion, 
hopeless of success, or unfurnished with the 
means, and ignorant of the sources of informa- 
tion. In short we conceive, that to an inteUect 
of ordinary capacity, the Law, instead of that 
guise of difficulty and perplexity in which it for 
the most part appears, would assume no small 
degree of interest, and offer no inconsiderable 
gratification, were the studeAt initiated, , so to 
speak, in its geography; were he instructed in 
the nice connexions and dependencies which 
unite its many minute divisions, and conduct 
him naturally and easily frt>m one topic to an- 
other, instead of being set down in the first in- 
stance in the midst of difficulties of which he has 
had no previous explanation, and of Which he 
knows not whither to apply for a solution. Tliese 
minute connexions, this natural order and ar- 
rangement. It was the aim of the author (in 
which he hopes to have succeeded in some im- 
perfect degree,) to exhibit in the following pa- 
ges. 

As the law of England is not a fabric begun 
and completed by a single legislator, nor has 
ever been digested by authority which had the 



power ti^l6jl^ iit exereseeiiees^ imd reduce it to 
symiliatry, it9 forms will often deem absurd, and 
complicated^ its modes of redress, (in theory at 
least J circuitou^) and its distinclicHiS) in some 
few cases, unfounded or unjust But however 
it may be w£»itiog somewhat in ttmty and regu* 
larity, it posisesses an intere$t of a hi^er des* 
criptian. Its history is the history of the man-^ 
ners and opinions of a people advancing from 
barbarity, through many mod^s of tbinkiogi under 
the impulse of many circumstances, some of a 
temporary) and particular, and others of a more 
general and durable influence, to a h^ degree 
of civil and p<>]itical liberty, of physical and in- 
tellectual improvement. In all the grand revo- 
lutions of the l^w is to be discovered, not the 
variations arising, from accident, or the contra- 
diction of individual opinion in its makers and 
interpreters, but the gradual expansion of men's 
minds oA the stt)bjects most allied to then* felicity 
as men, a|id, their freedom as citizens. In the 
authors who have delineated these changes, (and 
some of {Whojft 1^ be found enumerated under 
the se6odd title of our course,) the reader will 
discover hdw^ these revolutions of opinion, as 
regarded tbe ^relatioiB of monarch And subject, 
the ends of society, the pursuits and avocations 
of life^ have changed also the laW in the points 
of tenures^ the alienation of property, the isuc- 
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cession to inkiretanas^ ^c; and in his investiga- 
tion of the origin of the various modes of cotz- 
veyance^ besides detecting the science of these 
seemingly awkward and irrational /orrowte^, will 
have occasion to observe that even (he supersti- 
tions of mankind have sometimes conduced to 
their benefit^ and how ineffectual are the pro- 
visions of legislatures, when popular prejudice 
and ingenuity once combine to elude them. 
Thus viewed in reference to the principles which 
caused them, the progressive alterations of the 
law become subjects of entertaining contempla- 
tion: from the dry detail of legal rules and max- 
ims, their exceptions and modifications^ from 
that multi&rious mass, which would seem only 
Calculated to distract attention, and overburden 
memory, may be elicited an interest to accom- 
pany and animate us in every path of laborious 
inquiry. 

In this kind of investigation the study of the 
English historians will prove an important as- 
sistance, as well as an agreeable relaxation. In 
the Appendixes of Hume, and in some other 
parts of his work, which will be found designated 
in their proper place, are some of the most va- 
luable, and, to our apprehension, after all the 
cavils and controversies of party, some of the 
most just and impartial disquisitions, on the rise 
and progress of the English constitution and lib- 



erties^and of rtbe revolutions of Opinion condu- 
ciDg tJiereto; which, ^as We have noticed before, 
have exerted also, in many impfortant particulars, 
a material ittihieniee on the law. Indeed the whole 
of Qisit el^ant and philosophieal production de- 
serves to be the manual of every scientific stu- 
dent of English jurisprudence. 

But with all the aids which the student may 
derive from his adherence to method, he will 
nevertheless somcikimes encounter a principle, a 
irfe, a distinction, a form, or a term, which his 
previous reading may not have enabled him to 
understand, and which no legal friend is at hand 
to explain: in this . case, whatever a Law Dictio- 
nary is insufficient to elucidate, should be care- 
fully and OTderly noted down in the manner 
hereafter explained.* The student who aban- 
dons a sulgect without understanding it, is like 
a commander who leaves an enemy in his fear: 
he advances without the cheering certainty of 
being fuUy mastOT of the road over which he hafe 
travelled, and most generally finds the difficulty 
wliich he has left without overcoming, start up 
ill the course of his progress in a hundred diffe- 
i^nt shapes, and a hundred dfflferent subjects, to 
harass and perplex Mm. Bitt as he cannot alwajrs 
I'emove every obstacle in his course, he may at 

'' Viile observations on note-books, at the end of the work. 
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least Jc&ow bus weak pointe. Lord Coke has en*- 
couraged his reader by sayiDg, ^^that although 
he may not at any One time reach the meaning 
of his author; yet at some other time, and in 
some other place, his doubts will be cleared;" a 
remark which most of his readers have found 
not a little consolatory, and which they are often 
happy to take fer granted. But however it may 
be true that most of the student's doubts and 
perplexities vanish on a farther acquaintance 
with his subject, it is not impossible that some 
of them may remain; and it would certainly be 
; well, had he some regular memorial or record 
. of them, by refering to which he might either be 
assured Of his advancement, or informed of his 
deficiencies. Another method which we have 
found of service both for the distinct understan- 
ding, and feithful retention of any long and va- 
rious work, (as for example, fflackstone's Com- 
mentaries, or Rutherforth's Institutes,) is for the 
student to make a written analysis of it; the ad- 
vantage of which is, not merely the readiness 
with which any topic may be refered to, or the 
general idea it affords of the scope and arrange- 
ment of the work, but the caU which it makes 
on the analytical and synthetical powers, and the 
vivid impression left on the mind from this joint 
operation of reason and memory. 
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Such B8 are destined for any of the Uberal 
profesdoDs, and particularly for tiie law, shookl 
previously treasure up a fund of general and di- 
yersiiied knowledge; thus acquiring information 
on subjects which tiie study of their profes»oii 
will seldom permit to be extensively and mi* 
nutely inquired into afterwards, and at the same 
time framing their minds to habits of research 
afld dil^ence. This is not, however, designed 
to exclude altogether the study of other sden* 
ces, or of polite literature, contemporaneously 
witbi Hiat of law: the most indefatigable student 
has, either from external circumstances, or froio 
mental exhaustion, many intervals of time in 
which he revcdts from his immediate pursuit^ 
though he would gladly fill them with less labo- 
rious avocations* The mind is unwilling to be 
for ever contending with diflBculty, or exerted 
to the full measure of its strength: the most dili- 
gent require some relaxation of employment, 
some diange to diversify the ru^ed track of 
investigation. The author of the Spirit of Laws 
^as accustomed to unbend his mind, in the mo- 
ments stolen from the composition of that work, 
by the perusal of the Arabian Tales. The stu- 
dent who desires to economise time, should 
tlierefore indulge these variations erf tiie Intel- 
lectual appetite; and tempt this mental satiety 
^ith every modification with which genius has 



adoi^ned literature, or -disguised the tiarshness o 
«dte!W5e. 

Tlie tkle FolUic^ Heommt/y^ mtA the several 
Mxitmry iSubfeets^ in <he foBowmg Course, as 
<ficy do not require to be taken «p in a jcertairi 
^rrangiemefrt, in order to be prc^jerly understood 
may be studied at the same time witti those of a 
more abstrose and ^fficult character too great 
a Tarietf wouM wthdraw the attention from it? 
grand and legitimate object, but a moderate di- 
ver^y of the students pursuits ynO, relieve mo- 
notony, and eliven that langour which 4s the in- 
cvitable consequence of a single study. 

At the same time there is nofting whidi we 
more eaniestly inculcate on every tyro in law, 
than to observe scrupulously the hours ^hich he 
has allotted to the study of his profession. What- 
ever may be the temptations of other and more 
pleasing literary pursuits, or whatever the allure- 
ments of idleness or pleasure, this should be a 
permanent object from which his attention should 
never be long diverted. In all studious enterpri- 
ses, (if we may be allowed the phrase,) he will 
!>c found to proceed on a very erroneous plan, 
who thinks to make the extraordinary efforts of 
to-morrow supply the deficiencies of to-day. The 
mind which contemplates with pleasure a short 
exertion of its powers, which, though it must be 
regularly made, will, it knows, be regularly re- 



Heved by the period for relaxation or fw.rest, is 
apt to shrink from the long and uninterrupted 
exertion which the . stiidei]^ often imposes on 
himself by way of eomtMsnsation for past indo* 
lence. It wiU, tl|er§^re, diminish bis toil, as 
much as it will advance his progress, to allot to 
every day its just Labour, and to perform this 
with all the scrupulosity which diicumstances 
will permit. If, however, accident has deranged 
his plan, or idleness and dissipation have made 
inroads into the seasons set apart for study, we 
would warn him against the common mistake 
of negle€&ig to employ the fr^^ments of time 
thus produced, in the expectation and design 
of more methodical exertion for the morrow. 
How much might be gained by tlie studious oc* 
cupation of the moments thus icUy and unpro- 
fitably thrown away, is incredible to those who 
have never calculated the days, the weeks, and 
months, to which they rapidly ampunt. He 
that would not experience the vain regret of 
misemployed days, "must learn, therefore, to 
know the present value of single minutes, and 
endeavour to let no particle of time fall use- 
less to the ground."* Whoever pursues a con- 
trary plan will forever find something to break 
that continuity of exertion, in looking forward to 

» 

•Rambler. 
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whiehihe solaces himseif for his present supine- 
ness; and at the expiration of the period allotted 
for the completion of his legal apprenticeship, 
vill generally find a mighty waste of time to have 
proceeded from the trivial vahie he attached to 
its fragments. 

The sedentary and the studious have, indeed, 
to contend with obstacles peculiar, to themselves. 
Secluded of necessity,- for the larger portion of 
their time, from the business and bustle of men, 
their ideas insensibly assume a monotonous cha- 
racter, and, receiving little ventilation from the 
constant current of novelties which refresh those 
who are engs^ed in active and crowded scenes, 
are apt to stagnate into laiigour and melancholy. 

r 

It is Ktfle wonderful that intellectual exertion 
should become irksome, when thus accompanied 
by despondency; and tiiat the student should find 
the lapse to indolence and relaxation so easy, and 
the return to his solitary avocations so painful; a 
painfulness most generally augmented by a con- 
sciousness of the neglect of. duty, which he is 
happy to drown in the pleasures or bustie of so- 
ciety, rather than brood over in the stillness of 
his study. Instead of attempting to remedy this 
tendency by total seclusion, it is better to indulge 
it with moderation; and to mingle business and 
pleasure in those proper proportions, which will 
equally prevent the fatigue of too much exer- 
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m 

tion, mmI t&e satiety of too much enjoy fnent. 
Hermfe, l^hether to religion or in literature, 
have generally found their scheme of ^^clusive 
and solitary devotion to a sin^e pursuit, to issue 
in lasatude and in indolence. But with this oc- 
casional relaxation from society; witih the exact 
a»d uniform attention, and tlie strict economy in 
the occupation of time, which we have recom* 
mended; together with the feciKties which we 
flatter ourselves will be afforded by the methodi- 
cal arrangement attempted in the Course which 
we respectfully submit to ttie student; and the 
interest which we have endeavoured to shew 
may be extracted in no inconsideraUe degree 
even from the sir^larities and perplexities of 
law; the stady of this important and useM pro- 
fessioo, imtead of a revolting task, will be found 
an interesting emplo^yment, with which to fill up 
those portions of life, which he, who knows his 
own happiiKss, will be sedulous to devote to 
business, in orc^er to the more exquisite enjoy- 
ment of the remainder. 



We donbt not but that this little woric is 
yet susceptible of considerable improvement, al- 
though it has certiunly received no inconsidera- 
Me portion dT our aittenlion: but as the subject 
iS) we may say, en^ely new, we cannot presume 



tbat a in^t attempt 9t a regular ai^ mtedkodical 
treatise ca%.be free from errors either of inBer- 
tioii or x)p^ipn. The few product^oBs wbi^ 
haye ^p^^fu^cl, uniler a somewhat si^ular title, 
have v(k fact, b^eii essentaally of a cUper^ char- 
^t^; in ^ ijfiwX instances naentiooi^^ but a, few 
books,. ap^ those; almost unjiyersally known,;aQd, 
uoiformls^,read: /tb|^ aubje^ (fispupsed in tbQm, 
som^mes with an able pen, beii^ too gepieral 
inthek^gature to be ofparticiilar utilkry to &08e 
to w^om. th«y are > addre^ed, and not. wfre- 
quenfly so much so f^ tp be of equal benefit to 
tjie ^uijenls oi any pro£9^n. . 

Oujc object in the fqllowii]^ C^uffse, is to pro- 
duce, ; a learned and ac^ompU^hed lawyer. We 
have selected with our best ju^meiatty from an 
infinitude of works, and have^in n© instance^ re- 
commended a sin^e work? or eiwen diapter, or 
page, which could w^th propriety have been omit- 
ted. The Course, we acknowledge, is extensive, 
but can be accomplished, we qomp^ite, in six 
years, making every allowance for other neces- 
sary reading. This may appear to some a very 
long period; but the student should bear in mind 
the eii;tent, dijOficulty, and importance of the sci- 
ence, and. how necessary it ia to tr^isure up an 
ample fund of knowledge before he becomes en- 
ga^d in practice, after which he will scarce be 
able to pursue any study wi^ perseverance or 



m^fyoi. yft find in tlie tfiifd Henry's reign 
that wine years were conrtdered »s flie ^riod of 
the legal twmfiate, sfincc ^^Mch fime, attlwu^ 
Ae sdenee has been miiiih Bimplified, it has Abo 
beefi mucJi enlarged. We are aware that there 
are ciraon^anees, sueh m a too advanced age, 
pecuniary necessity, ^cl which may render tlie 
pt'osecittion of our endre Course impracticable, 
at least as pr^iminury to practice; and there are, 
no doubt, some yoikng men, who, thott^ tliiey 
my he affected by neith^ of these drcumstan- 
ces, have xiot suffident industry or zeal to under- 
take so extensive a Course: in order, therefore, 
to a^oid all objection or cavil on this point, and 
to render our ende»roiirs as geRcraUy useful aad 
acceptable as possible, we have designated by the 
letter £• such books, 6^c. as may be ejected from 
the Course by such as may not have it in their 
power to embrace the whole: the remainder, ac- 
cording to our best calculation on such a subject, 
^11 require about four years. Let it not, how- 
ever, be supposed that what we have thus desig- 
nated is to be at a futiu-e period disregarded: we 
deemed the whole so highly valuable that the 
selection became difficult: we therefore urge all, 
^lio have it in their power, to study the entire 
course, under the full persuasion tliat, if they 
have read with attention and understanding, they 
njay engage in their professional career with con- 
7 
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fidence of umnterrapted success; and on those 
who, from necessity, adopt the shorter course, 
we enjoin, as far as nfiay l>e practicable, an unin- 
terrupted continuance of their studies after they 
have engaged in practice; as the first year or two 
thereafter, are generally but little occupied by 
business. 

This plan is adviseable, as studious habits, if 
once from any cause abandoned, are not easily 
regained; but, on the other hand, it requires at 
this time much caution, lest a zeal for study 
should occasion them to neglect the interests of 
the few clients they may have* 

PALTIlfORE^ DECEMBEH^ 1816. 
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''Qui studetoptatam cursA contingere metam, 

Hulta tulit, fecitque puer, sudavit et alsit/' hor. art. pobt. 



LdAW^ in its most comprehensive signification^ is 
that system of rules to which the intellectual and phy- 
sical worlds are subjected; either by God their creator^ 
or by man; by which the existence^ rest, motion, and 
conduct of all created and uncreated entities are regu- 
lated, and on the due observance of which their being 
or happiness depends. 

Law, as applied to human conduct generally, signi- 
fies that body of rules established for the regulation of 
human economy, whether national or individual; dic- 
tated to us by the light of nature, or by revelation; or 
prescribed by human superiours for individual obser- 
vance; or ordained by the consent, express or implied, 
of sovereign states^ for the guidance of international 
conduct; and to which those respectively, to whom 
the rules are directed, are obliged to make tfr^ir ac- 
tions conformable. 



GENERAL STLLABUS. 

Law, or "Tfcc Law^^ is an abslmct term, and as a 
genus means nothing more than the totality of indivi- 
dual laws contemplated as om body^ without reference 
either to their origin or application. In this point of 
view, it is a mere fictitioae entity. 

Law in the concrete signifies a rule of action and, 
according to the subject of its application, admits of 
numerous divisions. 

Law in the concrete, as it prescribes rules of human 
conduct, may be. advantageously stuped: under the 
following titles* or division?, wWth we presume will be 
found to embrace as much of this widely extended 
science as an individual should aspire to attain; and in 
its prosecution we would advise the student to take i^ 
the subjects in the order in which we have arranged 
them, both in the general and particular syllabus, sub- 
ject, however, to the qualifications contained in our 
Introduction. > 



GENERAL SVLLASrS. 

I Moral and Political PHibosopsY. 
H. The Elementary and Gon^titvtional Prin- 
ciples OF THE MUNIGIFAI* LaW OF SnG* 

land: and herein^ 

l^T. Of the Feudal Law. 
2d. The Institutes op tiw. Munici- 
pal Law generally. 
3d. Of the Origin and Progress of 
the Common Law^ 



CtEKEBAL SYLLABUS. 33 

in. Tqb Law of Real Rights and Real Rb« 

HEDIESt 

lY. The Law of Pebsokal Rights and Feb* 

soNAL Remedies. 
V. Tiiit %MM¥ w 15qxiw». 
YI. The Lex Mebcatobia. 
Vn. The Law of Cbimes and Punishments. 
ym. The Law of Ma^kMb^ 
IX. The Mabitime and Admibaltt Law. 
X. The Giyil ob Roman Law. 

* « 

m. The GoNsnruTicm and Laws of t^e IJni- 

TED States of Amebica. 
XH. The Constitution and Laws of the sev- 

BiiAiL States of ithb UNicm« 
Xm. Political Economy. 



AUXILIARY »XJBJfi€TS. 



1st. The GFeogbaphy^ STatuaal, CiYih and Po- 
litical Hl^TOBY OF 'tUB TTnITIED StATES. 

Sd. F^BtiNSiCK ELO^ulssrcE ani5 Oratoby, 

3d. LeGAI^ BiOGBAPHT and BtBtrOURAFHY. 
^H. PsOFESSKf NAL DePOBTMSNT, 



I 



PARTICULAR SYLLABUS. 



TITLE I. 



, { • • • 

^^N%tura enim juris explicanda est nobis, eaque 9ji} hominis 

> _ • • 

repetenda natttr&.'' oxo. ds leg* lib* i, c. y. 



MORAIi AND POUTICAL PHIIiOSOPHT. 

\ 1st. The Bible. (Xote i.) 
E. Sd. Cicero's Offices. (Xcte %.) 
£. 3d. Seneca's Morals. (Ncte 3.) 
£. 4tfa. Xenophon's MemoraloUa Socrads. 

(Xote 4!.) 
E. 5th. Aristotle's Ethics, Gillies's translation. 

(Kates.) 
6th. Beattie's Elements of Moral Science, 
the following titles: 
1st. "Psychology/^ 7 

2d. "Natural Theology.'^ f (Note %.) 
3d. "Moral Philosophy.'' 3 
yth. Paley's Moral and Political Phflosophy, 

the first five Books. (Ndte 7 J 
8th. Locke's Essay concerning Human Un- 
derstanding; (especial attention to 
be paid to the following chapters:) 



>'BOOK IV. 



PARTICtlLAB SYLLABUS. 89 

HX Identity and Diversity/' 1 book n. 
"Of Moral Relations/' 5 c. 88, 89. 

"Of Words." Book Hi. (the whole.) 
"Of Maxims.'' chap. 7th. 
"Of Probability." chap. 15th. 
"Of the Degrees of Assent" 

chap. 16th. 
"Of Reason." chap. lyth. 
^K)f Errour." chap. SOth. 
9th. Smith's Thwry of Moral Sentiments; 

(particular attention to be paid to 

part iv. "Of the Systems of Moral 

Philosophy.'') 
lOth. Reid's Essays on the Powers of the 

Human Mind; (particular attention 

to be paid to the following Essays:) 
Essay i. "Preliminary." VoL 1st. 
Essay vi. "Of Judgment." VoL 8d. 
Essay vii. "Of Reasoning." Vol. sd. 
Essay iii. "Of the Rational Principles 

of Action." Vol. 3d. Part 8d. 
Essay iv, "Of the Liberty of Moral 

Agents." Vol. 8d. Part 8d. 
Essay V. "Of Morals." Vol. 3d. Part 3d. 

(Notes.) 
' Uth. Paley's Moral and Political Philoso. 

phy, (the 6th Book.)* 

* Vide note 7 on Title T* 
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IStfa. Beatde** Elements of MomI Science. 

"Of Politicfci.** 
IMIL Bmlamaqii's Institotea «f N«tural and 

PoMcalLaw. (Mte9.) 
14th. Rutberfbrth's TuBtitutea. (Note iO.) 

E. Iffth. Benthfon^ iHteodaction to flie Princi- 
ples of Morals and Legiriation; the 

first elevjen chapters.* 

E. 16th. Aristotle^ P<)ilitick8.t {^i^e l^J 
17th. Montesquieu's ^irit of Laws; particu- 

lar attention to be paid to the 28th, 
aoth, md S 1st books, fer the reasons 
assigned in note 9, to the second Ti- 
tle of this work. (J^ete m.J 
£. l«ai. Count de Catuneo's Source, Strength, 

and True Spirit of hams, in which 
the errours and defects of M. de 
MoDtesquiea are pointed out and 
considered. CM}te i^.J 
l0tfa. llie foUowing select chapters in Gro- 
tius, "On the Bi^ts of War and 
Peace." (J^ofe ±4 J 

1st TTie Prelimkiaay Discourse. 
Sd. The 6th chap, of the 2d book 
entided, "Of the Original Ac 
quisition of a right over Per- 
sons;" "of the right of Parents;" 
"of Marriage;" "of Societies;" 

• Vide note 2 to Title VII. f Vide note 5 to this "Ktle. 
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«(tf the right over Subjectsj" 
«of^ftves/» 
: 34, Tbe 7th eb. eolilied «0f Acqui- 
sitiona by virtue of some Law," 
and *fof Succession to the Es- 
tate and Effect of an Intestate." 
4th. The 9th chap. "When Juris- 
- diction and Property cease." 
6th. The lith di. "Of Promises." 
flfli. Tbe 4S*h ch. "Ctf Contracts." 
7th. The lefli chap. ^<0f Interpre- 
tation." 
soih. The following select chapters in Puf- 
fendorf^ on tbe Law Qf Nature and 
Nations. (Mite i4i.} 
ist. "Of the Certainty of -| 

Moral Science." cb. m 
ad. "Ctf Law in general." 

chap. yi. 
8d, "Of the Qualities of 
Moral Actions." dli. Tii. - 
4th "Of the Law of Na- 
ture in general," ch. iir. ^ Book n 
"Of Self-Defence.**ch. v. 
5th. "Of Mmfeters in general," ^c. 

chap. ix. book. Hi. 
6th.* "Of an Oath.,' ch. ii. book iv. 

* It will not be. premature for the student in this place, to 
read the celebrated, case of Omicund v.. Barker: Atkyns' Re- 
ports, p. 21. 
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NOTES ON 'THE tlftSl* tlTLE. 



7th. "Of Price.'* chdp. i. -] 
8th. "Of Bartering, Buying, 

and Selling.*' chap.' v. 
9th. "Of Renting and Hir- [>Book v. 

ing." chap. vi. 
lOth. "Of Partnership.'* 

chap. viii. 
11th. "Of the Master's Authority," «jc. 

chap. Hi. book vi. 
iSth. "Of the Parts of Sove- 
reignty/^ ^c. chap. iv. 
13th. "Ofthe Forms of Com- ^^^^^"• 

monwealths/' chap. v. 
14th. "Of the Power to dio 

rect the Actions of the 

Subject.'^ chap. 1. J>BookViii. 

45th. "How Subjection 

ceases.^^ chap. xi. 



NOTES ON THE FIRST TITLE, 



(•DTote 1.) The Bible. The Bible forms a very 
natural introduction to this Course^ as recording a 
form of government and law originating in the great 
legislator of the universe; whose pleasure it was to 
enjoin^ by a direct communication of his will^ those 
duties^ and declare those obligations which^ when 
by reasoning on the nature and relations of man^ we 
have concluded to be such^ we consider as the die- 
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tates of die law of natore. Those oirdiiianc^ also, 
which weie not desigoed to be of umversal authority, 
but only to regalate the polity of the^particialar people 
to whom they were delivered, should hoVirever be mi- 
nutely known; as they are, in many instances, the 
foundation of the law, and the clue fo the contro- 
versies of the Ganonists. 

The Bible is valuable also in two other points of 
light: it affords the only antfaentick history of the origin 
and multiplication of mankind; and by exhibiting the . 
.actual manner in which society was generated, and 
commiunities were formed, offers the best theory of the 
social compact; a point on which there has been no 
small misconception. Its historical parts will tend to 
shew with great probability, that those general princi- 
ples of morals prevalent amongst the rudest and most 
unlettered nations, and which have perhaps been too 
hastily attributed to the efforts of natural reason, are 
more rationally to be ascribed to direct revelation, and 
will appear, with all the errours and impurities which 
time, situation, and the proclivity to corruption may 
have produced, to have been the broken glimpses of a 
fuller and clearer light, originally radiated directly 
fro:a heaven. These remarks apply of course chiefly 
to those portions of the Bible connected with the ori- 
gin and polity of the Jews. 

The purity and sublimity of the morals of the Bible . 
have at no time and in no country been questioned; it 
is the foundation of the common law of every chris- 
tian nation. The christian religion is a part of the 
law of the land, and, as such, should certainly receive 
no inconsiderable portion of the lawyer's attention. In 
vain do we look among the writings of the ancient phi- 



4D NOTES ON THC FTBST TITLE.^ 

losopbers foi* s s j^tem of moral law ooiiip«imUe witii 
that of tbe Bible. How meagre and lifeless are the 
^^Ethicks'^ of Amtofle^ the ^'Merals'^ of Semeca; the 
^^Menorabilia'' of Xenophon^ or the ^^Offices'^ of Ci- 
c»o, compared with it. "From the Btblo/^ says ^o«ae 
Jenyns^ "may be collected a system of etfaicks^ m wludi 
every moral precept founded on reason^ is earned to 
a higher degree of purity and perfection than in any 
other of the wisest philos<^rs of preceding ages. 
Every moral pree^ founded on false princqales^ is 
totally omitted^ and uMiny new preeepis added^ partko; 
larly corresponding wil^ the new object cKf tlas reli- 
gion.'^ 

So also Mr. Locke remarks^ that in mwality there 
have been books enough written^ boUi by ancient and 
modera phik>sophers, but that the m(»ality of ths Ot)s- 
pel so exceeds them all^ that to give a man a complete 
knowledge of genuine morality^ he would send him no 
other book but the Testament. These opinions are 
zealously corroborated by sir William J(HEteS; who 
thus expresses himself. ^^I have carefully and regu- 
larly perused these Holy Scriptures^ and am of ^inioa 
that the volume^ independently of its divine origio? 
contains more sublimity^ purer morality y more impor- 
tant historify and finer strains of eloquence, than can be 
collected from any other hooTcy in whatever language tt 
may have been written^ On another occasion he re- 
peats^ with but a slight variation^ the same opmion. 
^'1 cannot^^^ says he, ^^refrain from adding, that the 
collection of tracts, which we call from tiiieir excel- 
lence the Scriptures, contain, indepemkntly of a di- 
vine origin, more true sublimity, more exquisite beauty; 
purer morality, more important history, and finer strains 
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both (tf poetry and eloquence^ tbaii ccmld be collected, 
withifi the sanke coHipass^ from all the other books that 
were ever composed in any age or in any idiom.'' 
^<The two parts of which the Scriptures consist,'' con- 
tinues this distinguished writer, ^^are connected by a 
chain of compositions, which bear no resemblance in 
form or style to any that can be produced from the 
stores of Grecian, Indian, Persian, or even Arablafi 
learning. The antiquity of those composithSns nO 
man doubts, and the unrestrained application of theih 
to events long subsequent to their publication, is a solid 
ground of belief that they are genuine compositiDns, 
and consequently inspired." 

If treatises on morals should be the trst which ar^ 
placed in the hands of the student, and the structure 
of his legal education be raised on the broad and solid 
foQ&dataon of ethicks, what book so proper to be 
thoroughly studied with this view, as the Bible? 

But the religion and morals of the Scriptures by n6 
means constitute the only claim which this inestimable 
vohme possesses on the earnest attention of the legal 
student. There is much law in it, and a great deal 
which sheds more than a glimmering light on a variety 
of legal topicks. Political science is certainly indebted 
to it for an accurate account of the origin of society, 
Sovemmentf ^aAprope'Tty. The subjects of marriagey 
the alienation of property inter vivos, its acquisition 
by inheritance and bequest, the obligation of an oath, 
the relations of governor and governed, of master and 
servant, husband and tvvfe, the nature lind punishment 
of a variety of crimes and offences, as murder, theft, 
adultery, incest, polygamy, &c., the grounds of di- 
vorce, &c. fee, still receive illustrations from this co- 
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fUms source; and this high anthority is often appealed 
to by legal writers^ either as decisive or argumenta- 
tive of their doctrines. 

The eloquence and sublimity of the style of the Bi- 
ble entitle it to the particular attention of all who are 
designed for publick speaking: for under the head of 
Eloquence^ in this Course^ surely no book has so fair 
a claim to insertion. The infinite variety of topicks^ 
as history, biography, law, politicks^ ethicks, poetry^ 
&c., necessarily produce a great diversity of slyle. 
Does any history narrate events so grand and interest- 
ing, and consequently so well suited for sublimity of 
expression and manner, as the book of Genesis? I& 
the book of Exodus we have, in appropriate langaage^ 
detailed to us the astonishing wonders effected by the 
Almighty for the rescue of the Israelites from the se- 
verity of Egyptian bondage. In Leviticus, JVVm- 
hersy and Deuteronomy, we have the ritual, moral, and 
civil law of the Jews. The book of Joshua unfolds 
the progress of the Israelites till their estabUshmefit 
in the land of promise; the books of Judges, Samm 
Kings, Chronicles, Ezra, J^Tehemiah, axe chiefly his- 
torical. Where, among uninspired authors, do >ve 
find a work so replete with the most affecting and in- 
teresting tales, narrated in a style of singular perspi- 
cuity, and often of wonderful eloquence; the stories oi 
Abraham*s intended sacrifice of his son, Joseph and 
his brethren, Sampson and the Philistines, Jeptha and 
his daughter, and of Esther, are of unrivalled excel- 
lence; and the biographies of Job and David are no 
less interesting than sublime and instructive. 1^ ^'^^ 
poetry of the Bible there is great variety: didactich 
lyrick, elegiack aui pastoral: as an instance of the first 
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we have the book of Proverbs. The book of Psalms 
affords us an example of the second; of elegiack poe- 
try there are many specimens^ as David's lamentations 
over Jonath:^^ and the Lamentations of Jeremiah, 
which Br. Blair is inclined to consider as the most per- 
fect model of this species of composition in the whole 
world; and as an instance of pastoral poetry, we have 
the Song of Solomon. 

In sublimity the Scriptures infinitely surpass every 
other composition. Isaiah is "without exception/' 
sa^s Dr. Blair^ ^^the most sublime of all poets; and 
the book of Job is not only equal to that of any other 
of the sacred writings^ but is super iour to them^ Isaiah 
alone excepted.^' 

Burgh, in his "Dignity of Human Nature/' de- 
duces an argument for the divinity of the Scriptures 
from their sublimity, ^^he loftiest passage,'' remarks ■ 
this sensible writer, ^^in the most sublime of all human 
productions, is the beginning of the eighth book of 
Homer's Iliad. There the greatest of all human ima- 
gmations labours to describe, not a hero, but a God; 
not an inferiour but the supreme God; not to shew his 
superiority to mortals, but to the heavenly powers; 
and not to one, but to them all united. The follow- 
^% IS a verbal translation of it." 

"The saffron coloured morning was spread over 
fte whole earth; and Jupiter ^ rejoicing in his thnn- 
kr, held an assembly of the gods upon the highest 
^^ of the many 'headed Olympus. He himself made 
^ speech to them^ and all the gods together listened. 

Hear me, all ye gods^ and all ye goddesses^ that I 
^fljf say what my soul in my breast commands. Let 
^^% therefore^ any female deity ^ or any male^ endeet- 
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wur to break thrm^h my, warif hut vU (^wmt to- 
gether ^ that I may most quidely peifirm these works. 
Whomsoever^ titereforey qf the gods I shoU wnder- 
st»nd to have gone by hims^^ and qf his own aecorij 
to give assistance either to the Trq^ns or the Cheeks^ 
he shall return to Olympus shamefyMy wounded; or I 
will throw himy seized by nie, into dark heU^ very /or 
off^ whither the most deep abyss is under the earth; 
^whither there are iron gates and a brazen threshM^ 
as far within helly as heaven is distant from the earth. 
Me will then kiHWy by how much I am the most pow- 
erful qf all the gods. But comoy try, ye gods, 
that ye may all see. Hang down the golden chah 
from heaven^ hang upon it all ye gods, and all p 
goddesses; but ye shell not be able to draw frovL 
heaven to the ground Jupiter, the great cownseUor, 
though ye strive ever so much^ But when I after- 
wards shall be willing to draw, X shall lift both tliB 
earth itself, and the sea itself Then I shall bird 
the chain round the top of Olympus^ and they shall 
all hang aloft. For as much am I above gods and 
above men.^^ 

^^With this most masterly passage/^ cxmtmues 
Burgh^ ^^of the greatest master of the sublime oi all 
antiquity; the writer who probably had the greatest 
natural and acquired advantages of any mortal for 
perfecting a genius; let the following verbal transla- 
tion of a passage from writinp penned by one 
brought up a shepherd^ and in a country where 
learning was not thought o^ be compared^ that the 
difference may appear. In this comparison, I know 
of no unfair advantage given the inspired writer: for 
both fragments are literally translated; and if the cri- 
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ticks are ri^t^ the Hebrew ori^nal is verse^ as well 
aci the &reek. 

^'0 Lord J my God, thon art very great! Thou 
art clicked with honour and majesty! Who covereet 
thyself with light as with a garment: who stretchest 
out the heavens like a canopy. Who layest the beams 
of his cumbers in the waters: who maJceth the clouds 
hk chariots: who waJketii upon the wings of the wind. 
Who maketh his angels spirits} his ministers aflame 
of f/re. Who laid the foundation of the earthy that 
U diould not be moved for ever* Thou coveredest it 
mth ihf0 deepy as wilk a garment: the waters stood 
^ve the mountains. M thy rebuke they fled} at the 
tmce qf thy thunder they hasted away. They go up 
% the mountains; they go down by the vaUies unto 
He jioice thou hast founded for them. Thou hast set 
0' houndy that tiiey may not pass over; that they turn 
tto* agam to cover the earth. 

''0 hordy how manifold are thy works! In wisdom 
hst thou made them all. The earth is full of thy 
ri(^s. /So is the great and wide sea, wherein are 
creaturi^ innumerahUy both small and great. There 
go the ships. There is that Leviathan, which thou 
h8t mode to play therein. These all wait upon thee, 
%t thou mayest give them their food in due season. 
That fhou givest them they gather. Thou openest 
% hand: they are filled with good. Thou hidest 
%/«c«; Hiey are trotibled. They die, and retui*n to 
their ivst y!hou sendest forth thy spirit; they are 
^nated; and thou renewest the face of the earth. 
^ S^y ^f the Lord shall endure forever. The 
I^i $haU rejoice in his works. Me loQketh on the 
^urtk, and it tr^nfibleth. Me toucheth th^ hill^s md 
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they smoke, I will sing unto the Lord as long as 1 
live. I will sing upraise unto my God^ while I have 
my being.^^ 

All comment on the comparative merit of these pas- 
srages is superfluous. 

In the morals of the New Testament we have the 
fulness of lights the radiance of divine trath. The 
history of Christ and his apostles is in the highest 
degree interesting, and the style exceedingly fine, i 
The parables of our divine master, for ease, simpli- 
city, - and aptness, have never been equalled; finally, j 
this, in common with the Old Testament, contains 1 
more of the utile et dulce than any other composition. 

We have l^een thus particular on the subject of the i 
utility of the Bible to the lawyer^ from a deep convic- j 
tion that its morality, history, and law cannot fail of 
being eminently serviceable to him; from our obser- 
vation that young lawyers frequently read any other 
book but this; and lastly from the fact, that nearly 
all the distinguished lawyers with whom we have been 
personally, or through the medium of books, or other- i 
wise acquainted, have not only professed the highest i 
veneration for biblical learning, but were themselves 
considerably versed in it. We make no apology for the 
length of this note, nor for any matter in it which 
may be conceived not strictly within the design of 
this volume. The Bible may be allowed to form an 
exception; for upon no occasion, where it is recom- 
mended, can any matter be irrelevant which unfolds 
its excellencies. 

With respect to the mode of studying the Bible, 
we would recommend a plain edition, without notes, 
to be read in the first instance: and subsequently 
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an edition with aimotations and good maps, two or 
three chapte];s daily at a stated hour^ if practicable^ 
throughout the year. 

(JVoteS.) Cicero's Offices. The ^^OflSces^'af 
€icero justly hold an devated rank among the ethical 
writings of heathen philosophers; and as a summary 
of practical morals, may be perused with great advaa- 
tage by the christian reader. The moral system ^f 
Cicero is chiefly founded on the doctrines^of the ^g- 
icks, to the rigours of whi^h, however, he was by no 
means Mendly; nor did he countenance - the doubts 
aad uncertainties of the Scepticks. In opposition to 
the Epicurean philosophy, he asserted the; existence 
of a supreme being, and of a superintending provi- 
dence. He maintained the immortality of the soul, 
and the essential and immutable difference between 
virtue ^nd vice^ This little volume is no doubt fa- 
miliar to most classical scholars, as it is generally in 
the course of academick tuition. Of this work there 
are two English translations; one by L'Estrange, 
and the other by Cockman, with a variety of valui^- 
ble notes. 

On the subject of translations^ we shall perhaps 
find it not easy to make ourselves understood. Whilst 
we would anxiously caution the student against the 
habit of generally reading translations, we would guard 
him against that false and injurious contempt of them 
inspired by an idle emulation of classical learning; 
and which too often deters him from a perusal of any 
other than their originals. Few young men read th§ 
dead languages with that facility, without which a la- 
borious perusal of all the Latin and Greek authors in 
the original is an idle waste of time; and admitting 
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iliem to read the languages with ea^e^ to ftel the bean- 
ties^ and enter into the spirit of what ^iti(^lian de- 
nominates the simple style^ it is but reasonable to sup- 
^se that those who have devoted years t# the critical 
investigation of a particular anth^r^ have attained a 
more accurate knowledge of his meanings tttian coaid 
he acquired by even the f ery attentive considemtio^ 
of minds engaged in a variety of other pursmits. 
These translations^ b6sides^ are iimallyillttidbrat^ by 
numerous annotations; and we sefe no reason why ihe 
tyro should insist on beihg his own pioneer^ wlMm he 
has the choice of broad and secure avenues. Is it not 
irrational, because you have a torch, to reftise t&e 
light of the sun? Thesfe observations apply chlefjr to 
a certain description of writcri^, — liistorical, didac^k, 
and philosophical: but an occietsional reference evefn to 
these in the original is by no means ineligiblo. 

Homer, Yirgil, Horace, Juvenal, Martial, &c. tte 
orations of Demosthenes, Cicero, Isasus, Lysias, Isocra- 
tes, &c. should be read chiefly in the original: but still 
who hesitates to read with pleasure Pope's translation 
of the Iliad and Odyssey? Or who would conceive his 
tinie mispent in occasionally perusing the tmnsla- 
tions of any of the above authors? Such Workis as the 
excellent translations of Aristotle^s Ethicks and Poli- 
ticks, by Gillies; of Tacitus, by Mui^hy; of Polybius, 
by Hampton; Plato, by 'Taylor; Herodotus, by Beloe; 
Plutarch, by Langhorne; Thucydides, by Smith; 
should be read by legal students chiefly in their 
translations, by all means occasionally perusii^ the 
priginal, in order to catch the peculiar beauties of the 
style. Enough of the ancient classical writings may 
pe read, principally, if not exclusively in the original. 
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noi mdj to occiqpy as much time as the legal student 
can aff«rd to tiiis species of readii^ but to extend his 
knowledge^ and verse him in 'the elegancies of theu* 
respective tongues. The student then^ even if he be 
an excellent classical scholar^ should hold good trans- 
lations in high refl^pect: And while some of tiiase he 
may be permitted to disregard in compliance with Ids 
classical tafiAe^ or mete often his classical pride, others 
are in efvetj respect^ as valuable to him as ihdr on- 
ginals^ or are at least auxiliary to their complete un- 
derstanding. 

In r^ard to works <m the sutject c^ Civil Law, 
while We would redmtmend translations^ as well for 
the faciUties ihey afford to the student^ as for the Bnk& 
of the illui^trations by whidi they are acGov^iuiied^ 
we would at the same time in most cases advise an 
attetitive perui^l of the originals^ as their language is 
often peculiarly expressive^ and their maxims^ rules^ 
atid definitions are fuU^ comprehensive^ and sentep- 
tious^ scarce admitting of adequate translation. The 
object of these remarks is to direct the student into 
every path in which solid learning is to be ea^sily ac- 
quired: and if actuated by the same desire^ he will 
neither wholly neglect nor entirely rely on transla- 
tions. 

(JVofe 3.) Seneca's Morals. Though the prin- 
ciples of moral philosophy -may be found more {dain- 
ty demonstrated and more orderly arranged in many 
modern treatises than in Seneca^ and other ancient 
ethical writers whom we have recommended^ it may 
be agreeable and profitable to the student to see in 
what light these matters were contemplated by ancient 

n&oralists. He will find the s^timents of all ages on 
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moral conduct to be nearly the same^ however ih 
theories of philosophy may have varied; and in the 
author under consideration, if he discovers no system- 
atical arrangement, he will meet many of those terse 
and condensed maxims of life and morals, which most 
forcibly convey truth, and most readily impress them- 
selves on the recollection; and which are ofexcellent 
service to him, who in the practice of his profession 
is oftener under the necessity of enforcing tmth^ than 
of demonstrating it. 

The translation, or the work entitled ^^8eneca!s 
Morals by way of ahstracf^ by sir Roger I/Estpaage, 
is in this country, we presume, better known than the 
original. Sir Roger is strong in his commendation 
of Seneca. ^^JV^co* to the Gospel itself/^ says he ^^I 
do look upon it as the most sovereign Remedy agamt 
the miseries of human nature; and I have everfouni 
it sOy in all the injuries and distresses of an unfortn- 
nate life.^^ So Lactantius holds, ^^hat he who 
would know all things, let him read Seneca; the most 
lively describer of publick vices and manners^ and the 
smartest reprehender of them.'' He has been denomi- 
nated the prince of erudition, and a man of excelleot 
wit and learning.* His style however has been very 
generally censured: Caligula, if he be authority for 
any thing, compares it to sand without Ume^ and 
Quinctilian says that it is corrupt throughout. No 
doubt the classical scholar will not often consult the 
pages of Seneca for elegant and pure latinity, nor for 
very rare and well arranged moral wisdom; hut he 
inay with confidence and pleasure resort to him fo^ 

* JLi'Jlstrange's Seneqa. 
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sonnd etMcks^ conveyed in a very sententious and pithy 
manner^ and^ as was the custom of Bolingbroke^ he 
may frequently quote him ^^ratherfor the smartness of 
expression^ than the weight or newness of matter. ^^* 

(•Yote 4.) Xenophon^s Memorabilia. Mrs. Field- 
ing's translation of this work is very highly and just- 
ly esteemed. 

{•Ybte 5.) Aristotle's Ethicks. The writings 
of Aristotle^ whom Suidas denominates the ^^Secreta- 
ry of^atnre^^ and whom another philosopher styles 
^'Princeps Politicorum/^ maintained^ during many 
centaries^ an authority accorded to those of no other 
man. 

But whilst his admirers have been extravagant in 
their eulogy^ his opponents have been no less so in 
their censures. While on the one hand we are in- 
formed that he was ordained a special messenger to 
prepare the way for divine revelation; that the myste- 
ries of religion have been solved by his philosophy; 
that his moral wisdom was from Solomon^ and him- 
self of the tribe of Benjamin; that he was (according 
to Plato) the philosopher of truth, and styled by Ci- 
cero a man of eloquence, unbounded learning, fertili- 
ty and acuteness of invention, and fulness of thought; 
we are, on the other hand, instructed that his writings 
display a vain and verbose pretence of learning; that 
they are too acromatick, and contain little else than a 
wordy and unintelligible shew of occult learning; per- 
plexing the intellect with metaphysical and sublimated 
notions; leaving on the mind no definite impressions, 
and finally, that until the mental vassalage to Aristo- 

t Boling. Works, voL 4. 165. 
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telian philosophy was dissolved^ intellect was at & 
standi and useful science at least stationary^ if not 
retrograde. The fact is that the tmth^ as is dBbtti tiie 
case^ lies in the middle of these extremes; and as we 
have elsewhere stated^ it is not for us to be enlisted 
on either side of these sdeotificfc and literary coiytests 
and prejudices; our duty is to select from the writings 
of all that which is really meritorions^ and stamped 
with the seal of good sense and sonnd philosophy. 
We would recommend or pass by^ without reference 
to the fashion or idol of the day^ and take for eur 
motto^ JLmicuB Plato, Jhnicns Socrates^ sei fMigis 
arnica Veritas. 

The writings of this extraordinary man nnqnesftion- 
ably shew him to have been possessed of singular in- 
tellectual vigour, happily and richly improved by the 
learning of his age; and notwithstanding much may be 
said against some of his writings, it would still not 
be easy to say too much in praise of them genecaily. 
As to the merit of the work here recommended, there 
is at present not much diversity of opinion; in the books 
on Ethicks and Politicks we find him luminous, satis- ' 
factory and learned. To the exertions of Dr. &iDies j 
are we indebted for the revival of this valuable trea- 
tise. Twice, in common with his other works, has it 
been consigned to oblivion, and twice revived from its 
undeserved obscurity. ^^The extraordinary and un- 
merited fate,'^ says Dr. Gillies, ^^of these writings, 
while it excites the curiosity, must provoke the indig- 
nation of every friend to science. Few of them were 
published in his life time; the greater part nearly per- 
ished throu^ neglect; and the remainder have been so 
grossly misapplied, that doubts have arisen whether 
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their preservation ought to be regarded as a benefit. 
Aristotle^s manuscripts and library were bequeathed 
to Theophrastus^ the most illustrious of his pupils. 
Theophrastus a^n bequeathed them to his own scho* 
lar Neleus^ who carrying them to Scepsis^ a city of the 
ancient Troaji^ left them to his heir in the undistinguish- 
ed mass of his property. The heirs of Neleus^ men 
ignorant of literature^ and careless of books^ totally 
neglected the intellectual treasure^ that had most un- 
worthily devolved to them, until they heard that the 
king of Pergamus, under whose dominion they lived> 
was employing much attention and much research in 
collecting a large library. With the caution incident 
to the subjects of a despot, who often have recourse to 
concealment in order to avoid robbery, they hid their 
books under ground; and the writings of Aristotle, as* 
well as the vast collection of materials from which they- 
had been composed, thus remained in a subterranean 
mansion for many generations, a prey to dampness and 
to worms. At length they were released from their 
prison, or rather raised from their graves, and sold for 
a large sum to Apellicon of Athens, a lover of books, 
rather than a scholar; through whose labour and ex- 
pense the work of restoring Aristotle's manuscripts, 
though performed in the same city in which they had 
been originally written, was very imperfectly executed. 
What became of the original manuscript, we are not 
informed; but the copy made for Apellicon was, toge- 
ther with his whole library, seized by Sylla, the Ro- 
man conqueror of Athens, and by him transmitted to 
Rome, Tyrannion, a native of Amysus in Pontus,^ 
procured the manuscript by paying court to SyUa's li- 
brarian, and communicated the use of it to Andronicus 
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of Rhodes^ wko flourished as a philosopher at Ron^i 
in the time of Cicero and Pompey; and who^ havui 
undertaken the task of arranging and correding tbos 
long injured writings^ finally performed the duty of i 

skilful editor/^* 

The wcHrk under consideration, with its sequel, tfci 
treatise of PoUtickSy is unquestionably the most valut* 
hie among his productions which have reached ua 
^rrhe Nicomachean Bthicks,'^ says Rennell, *^ffor4 
not only the most perfect specimen of scielitiick monIM 
ty, but exhibit also tiie powers of the most compa4 
and best constructed system, whidi th« human intellecl 
ever produced upon any subject; enlivening occasion- 
ally great severity of method, and strict precision of { 
terms, by the sublimest splendour of diction. If f^^ 
ral philosophy, I mean specifically and properly so 
called, is to be studied as a science, in such sources 
is it to be sought. Thence will be formed a manlj in- 
tellectual vigour, an ingenuous modesty and dignily of 
habit, an energy of thought and diction, and a read 
of comprehensive knowledge which distinguish the 
true English scholar. On the contrary, it is to be 
feared that the feeble speculation which almost all mo- 
dem systems of morality encourage, and the superfi- 
cial information they afford^ superseding the necessity 
of all active and real employment of the faculties, have 
operated more fatally upon the mental habits of the 
rising generation, than total ignorance could possibly 

have done.^^t 

Dr. Gillies observes in the preface to his transla- 
tion of the Ethicksy that ^Hhis and the treatise on PoU- 

♦Vide GUI. Aris. 1 Vol. 34. fVide Gili. Aria* 409, Note S. 
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ticks fihmld never have been disjoined^ since they are 
considered by Aristotle himself as forming essential 
parts of €»ie and the €am% work; whieh^ as it was the 
last and principal object of his studies^ is of all his 
performances the longest^ the best connected^ and com- 
paratively the most interesting. The two treatises 
combined constitute what he calls his ^^PracHcttl Phi- 
hsofky^^^ ^'His Pkihsapky caneermng Human of- 
fairs;^^ an epithet to which^ in comparison with other 
works of the same kind, they will be found peculiarly 
entitied. ^^In the £thicks,^' continues this able transla* 
tor, ^Hhe reader will see a full and satisfactory delinea- 
tioB of the moral nature of man, and of the discipline 
tad exercise best adapted to its improvement. The 
philosopher speaks with commanding authority to the 
lieart and affections, through the irresistible conviction 
of the understanding. His morality is neither on the ' 
OQe hand too indulgent, nor on the other impracticable. 
His lessons are not cramped by the narrow, nor per- 
verted by the wild spirit of system; they are clear in- 
dnctions, flowing naturally and spontaneously from a 
copious and pure source of well-digested experience.^^ 

So strongly do we desire to recommend this work 
to the studious perusal of our young inquirers after 
knowledge, that they must pardon a further extract 
from the judicious observations of the learned transla- 
K as it affords additional testimony of the merit of 
this production. 

^^The most profound, as well as the most elegant of 
^U modern writers on the subject of political ethicks, 
the immortal Grrotius, in his treatise on the laws of 
war and peace, observe^ that Aristotle holds the first 
fank among philosophers^ whether we estimate him by 
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the perspicuity of his method^ the acuteness of Ms dis- 
iihctions, or the weight and solidity of his arguments. 
This criticism Is fully justified/^ continues the doctor,* 
<<by the hook before us, in which our author treats of 
the nature of moral virtue; shews by what means it is 
acquired; proves by an accurate induction that it con- 
sists in the habit of mediocrity, and lays down three 
practical rules for its attainment. This part of his 
work will bear that trial which he regards as the test 
of excellence; it requires not any addition^ and it will 
not admit of retrenchment. The objections made to 
it, as falling short of the purity and sublimity of chris- 
tian morality, will equally apply to all the discoveries 
of human reason, when compared with Hhat divin 
light which coming into the worldy gives or offen 
light to every man in it J But the criticks who make 
objections to Aristotle, would urge them with less con- 
fidence, if they attended to two remarks, on which our 
author often insists; first, that practical matters admit 
not of scientifick or logical accuracy; secondly, that the 
virtues of which he is in quest, are all of them merely 
relative to the condition and exigencies of man in po- 
litical society; being those habits acquired by our own 
exertion, in which, when confirmed, we shall nniform- 
ly act our parts on the theatre of the world, usefdlly? 
agreeably, and gracefully. In Aristotle^s philosophy 
tnan is the judge of man; in Christianity, the judge of 
man is God. Philosophy confines itself to the perish- 
ing interests of the present world: Christianity, loot- 
ing beyond those interests, takes a loftier aim, inspires 
the mind with nobler motives^ and promises to adorn 

'►eiUips' iptrodnction to 9d book of Ariptotl^'p Ethick?* 
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it with perfections worthy rf Hs ineetimably valuable 
rewards. Tet to the man (ff piety it may be a matter 
of edificatum^ to compare the virtue of philosophical 
firmness with the grace of christian patience; and to 
observe how nearly the rules discovered by reason and 
expwience, as most conducive to the happiness of our 
present state^ coincide with those precepts which aie 
given in the €k>spel^ in or^er to fit us for a better/' 

{J^ate 6.) Beattie's Elements. It is but sel- 
dom we see so much useful knowledge in so small a 
compass. The subjects treated are numerous^ and of 
the first importance^ and all in an elementary and nncom* 
monly perspicuous manner. A second perusal of this 
little work need scarce be recommended^ as we believe 
few of its readers will be content with one reading. 

(JV*ote 70 Paley's Moral Philosophy. The 
theory of moral obligation is necessarily a prelimi- 
nary study to that of municipal and international law. 
The student should^ therefore^ well comprehend the 
principles on which the vast body of human institu- 
tions is built^ the end at which they aim^ and the 
nature of that necessity imposed upon us^ of con- 
forming to their injunctions. In obedience to this con- 
sideration^ we desire strongly to recommend the selec- 
tion we have made under this title; as these topicks are 
set forth and illustrated in these works with more 
ability and learning than in any with which we are ac^ 
quainted. This work of Dr. Paley is deservedly 
very popular. His arrangement is very methodical 
and lucid^ and his conclusiona are deduced from the 
great cardinal principles of morals^ in a style a^once 
clear and logical. No work on this subject is more 
Ughly distinguished by good sense. 



{J^Qte 8.) Rew^s S^^y9. The pUlwc^y of 
the ^iml is so intiBM^^ ewftected wifk the pkilos- 
opfay <tf thQ rules by whidi tluti wmdJbs «iider a mo- 
ral saactioa to be wgabdiMf Aat ttie psyi^alogical 
authws here reeoKomided will it«4 mppewc o«t of 
place; bemdeti whioh^ the chapters selected as worthy 
particular attention are^ for the most part^ on topicks 
which are the pr^^i^ concsem of the lawyer. The 
essays of Reid^ Lodke^ and Stewart^ are iiiestitiiable 
to the studeiity who to fiuailiarity with the science in 
tibe erection of whiefaLthey have all been master work- 
men^ is ambitioas to add the talents oi profimnd and 
severe investigation^ of just reajSMiniii^ and haj^y il- 
lustraticHu Of all writers^ ancient and moden^ none 
has been so rational on the subject of metaphysicks as 
Jh. Reid; and there is more substance and good 
sense in the few volumes published by him and Us dis- 
ciple Stewart^ than are to be found any where else^ in 
perhaps ten - times the conquuis. We therefore ur- 
gently reccnnmend every tyro in law to acquaint him- 
self intimately with the metaphysical works of Locke^ 
Beid^ and Stewart^ as they can scarcely fail to fashion 
his mind to patient inq^uiry^ and to furnish it with ^in- 
ciples of universal application in the science of law. 

(JiTote 9.) BuRLAMAQUi's Institutes. This has 
at all times been a very admired and popular work^ 
not indeed as a very original production^ Imt as an ex- 
cellent commentary on the works of those great mas- 
ters of natural and political law^ Grotius^ Puffendorf, 
Barheyrac, &c. The great merit al this production 
consists in its uniformly ascending to the original jMrin- 
ciples of the science of morals and politicks^ and gradu- 
ally unfolding the subject in a forcible, clear, and me- 



thodicalnMmr. Tlie style ksententioDg, andthedfA- 
nitioiis perspicQWs aad fiaikiKtory. The ccnnexioft 
between amrab nod jimaprodeiioe b often dwelt oa m 
a pleftung Had oeefiil jBiaMier. This little pradtictioa 19 
very geawally placed in the^haitds of the i^tudeai^ we 
advise that it should be attoativdy read^ bat aeror 
be considered as a aubatitote for tiiat ineailaniable work 
on the natmml law by Mr. Butherferth^ which we 
think decidedly piefinrable to asy other productlqa oa 
that to^k^ with which we an aeqwinited. There is 
an £iig^h traaalattkm of Burlaaaaqui by Thoiaaa 
Nttgent^ ia 1748. Barlaauupi was bote at Oeaeva 
in 1694; was appointed professor of law in 17110^ and 
snbfleqi»ntfy cDUmellor of stale. 

{J^Cte 10* ) BUTHBRFOBTH^S iKSTtTtTTES* Thii 

book has an andoidited chdn to be conndered mtidli 
more than its Tia*y able aoihor has modestly termed 
it^-— a comnaeiitary on the .work of Ghwtius. The rea- 
der will find every important questiDn and topick dis- 
tassed in the great treatise of that author^ compressed 
into the lectures of his elegant commentator without 
the fonaalify of a regular comue^ his decisions com- 
pared with those of other casakts^ aad his occasional 
erroors detected and corrected^ in a style and method 
iK)t so concise as to be obscure^ nor so diffuse as to fa* 
tigae the attraition of the reader. Indeed we conceive 
the logical clearness with which this very sensible 
^ork is written^ to hnpart to it an interest unusual in 
treatises of its abstract nature; and to give it on the 
vbole a dacided preference to any other work on thai 
subject^ with which we are acquainted. Hieneccius, 
HutchiasM, Cnnberland^ W^f^ Yattel^ Burlamaqui^ 
&c^ ftre more asnidly placed in students' hands, and 
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an better known^ only becanse they consi&mbly pxe- 
eededRutherforih^ and were the soarcestb whiditiie se- 
nior lawyers of thepresenttime were accustomed to re- 
sort. They are each possessed of greai merit; bat lume 
00 free from errour and objection as the Institetes of 
Ratherfwth. The two last we do not hesitate in giving 
a place in oar Course^ and the others may be occasion- 
ally looked into with advantage; We would remark^ 
that Burlamaqui's conclusions are not always cwrect; 
and he is somewhat tainted with the errours of the 
©allick* school. Vattel is rather too wordy, promising, 
and ^'all things to all men.'^ Rutherforth is occasion- 
ally too argumentative on simple p<Hnts; and his chap- 
ters on marriage and slavery, present, as we conceive, 
from first to last, absurd and singular sophisms. — 
We point out the following chapters as purticularly 
worthy attention and meriting repeated perusals. 

f Chapter xu. ^^Of Promises." 
Chapter xiu. "Of Contracts." 
Chapter xvL '<Of the Right of Se- 

ist Volume. ^ fence." 

Chapter xvii. "Of Reparation for Da- 
mages done.^^ 
.Chapter xviii. "Of PuMshment.'^ 
fChapter v. ^^Of the changes produ- 
I ced in the rights of individuals by 

^ 17 7 J ^^^^^ Union." 

2d Volume. <j ^^^^^^ ^j ,,of Civil Laws." 

Chapter vii. ^^Of Interpretation.^^ 

LChapterix. "Ofthe Law of Nations." 

(JVofe 11.) Aristotle's Politicks. The ^^Eth- 

icks" and "Politicks" of Aristotle, as has been observ- 

*ed; (in note d/on the first title) are not to be disjoined. 
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What hasf been thefe advanced in praise of the excel* 
lence aod value of the treatise of ^^Morals^" may with 
perhaps additional propriety be ext»ide4 to the woric 
on ^^PoUticks/^ as it is a production which mort persoM 
will unite with Dr. Taylor in pronouncing ^^One qf the 
nost sterliTig among the works of antiquity ^ and a 
'd^stin&xhausiihle treasure to theMatesmm^the iaier* 
jfer, and the philosopherJ^^ Mr. Locke^ in a lettqr 
to Mr* King^ yho had requested his opinion as to a 
plan of reading on morality and politicks^ remarks that 
% proceed orderly in this^ the foundatiofflL , should be 
laid in inquiring into the ground and nature of eivil 
society^ and how it is formed into different models of 
government^ and what are the several speckles* of it. 
In this science^ Aristotle is allowed to be a master; 
tnd few enter into . this consideration of government 
without reading his ^Politioks.^ ^^' 

In order to give the student a previous idea of the 
valuable contents of this work* we shall, in as brief a 
manner as possible^ exhibit a summary of it^ differ- 
ently and more extensively stated by Dr. Gillies in 
Us introductions* The truly zealous and inquiring 
student would not desire such previous tastes^ in order 
to stimulate or provoke his appetite to a more ample 
repast: but as every one is not possessed with an ar- 
dent thirst after knowledge^ provocatives are often ne- 
cessary. Under the influence of this sentiment is it 
that we extend this note^ and shall in many instances 
^well on the nature^ contents^ and merits of works^ 
'<>&ger than may appear requisite. 

* Vide Taylor's Civil Law, 342. 
11 
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In the first Book of the ^^PoUtiehSy^^ the stadent 
irill meet with a succinct and rational accoiut of tie 
origin of society and government, and of the distinc- 
tion of ranks; and an inquiry into the most approved 
systems of political economy. As to the first, the 
author considers society ^^a sort of communis orco- 
"partnership, instituted for the benefit of the partnew. 
Utility is the end and aim of every such institutioB; 
and the greatest and most extensive utility is the am 
of that^ great association comprehending all the rest* 
and known by the name of the ^CommonweaMV^^ 

In investigating the origin of society and govern- 
ment, he unfolds the elements of which they are com 
posed, and shews conclusively, that both are as na- 
tural and essential to man, as it is for plants to tadicate 
themselves in the earth, and draw their nourishment 
from the encompassing soil and air: he therefore con- 
siders Society and government, and men and society^ as 
coeval. He is of opinion that monarchy was the firs' 
form of civil government, and that it originated froi» 
paternal influence and authority. The nature of i^\ 
mestic economy; the origin of servitude or slavery? it^ 
extent and several kinds; the origin and accumulatioD 
of property; the various kinds of commerce; the use 
and real value of money; the illegality of usury; tte 
utility of agriculture, &c.; are displayed in a concise, 
but masterly manner. He points out the analogy be 
tween the authority exercised in the three domestic oi 
economical relations of master and servant, parent an< 
child, and husband and wife, and that which is usedu 
the three forms of government. A mastery he says 
commands like an absolute monarch; a father rule 
like a king; and a husband governs like a repuhhc^^ 
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magiatraU: he coBclades the book 
connexion between domestic and political economy^ fpc 
as hnsl^nd and wife^ jiarent and child^ master and ser^ 
vant^ are the elements of fmmUiesy aq families aire thcit 
elements of states. 

In like Second, Book are described the most cele« 
brated systems w fwms of government^ which have 
actually existed; and likewise those ideal or ima- 
ginary schemes of polity or govemmi^it^ devised and 
matured by the fancy and philosophy of celebrated 
men. In this book are examined the governments ai 
Sparta^ Grete^ Carthage^ and Athens} the systems of 
Zaleucus^ Charondas^ Philolaus^ Diocles> Fhaleas^ 
Pittacns and Androgamus; and a minute inquiry \^ 
made into Plato^s Republick. The commcmwealth of 
Carthage^ and the institutions of Crete and Sparta 
(the wisest of any which have been reduced to prac- 
tice^) are amply described* 

The introduction to this book by the learned trans*. 
l&tor^ is excellent; and no doubt will receive more than 
one perusal. The student will find in it a masterly 
refutation of the opinion advanced by some^ that the 
ftQcients knew but little^ if any thing, of repreaenta- 
the government. To this second book^ Dr. Gillies 
^ appended an ample and highly interesting account 
of the little republick of St. Marino. 

In the Third Book, the various forms of govern- 
ment which had existed^ and the principles and cha^^ 
lacteristicks of each are ably investigated^ the author 
bestowing; as Dr. Gillies observes^ ^^just and liberal 
praige, where praise seemed to be due; but declaring 
himself not completely satisfied with any thing that 
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philosi^liers bad devised^ legislators prescribed^ or 
time and cbance bad produced/' 

In ibis book^ Aristotle first defines a state or com- 
Mionwealtb^ of wbicb tbe component elements are tbose 
called citizens. He tben proceeds- to tbe inquiry as 
to wbat constitutes a citizen^ and tbe identity of a 
commonwealtb. He bolds man to be naturally a gre- 
garious and political animal^ and tbat all just and le- 
gitimate goTemments must bave tbe good of tbe go^ 
vemed for tbeir object. He considers tbe just and 
pure governments to be monarchy j aristocraeyj and a 
republick: tbe corruptions of tbese are tyranny, oli- 
garchy , and democracy. 

• Tbe great and delicate question as to tbe portion of 
tbe state in wbicb sovereignty ougbt to reside^ is dis- 
cussed and solved: tbe principle of distributive justice 
in tbe apportionment of political bonours and emolu- 
ments^ and tbe principle and necessity of ostracism^ 
are investigated; and lastly^ monarcby and its five 
kinds^ its advantages^ defects and corruptions^ are 
satisfactorily displayed* 

In the JPouHh Book Aristotle inquires into tbe ge* 
nuine sources of individual and national bappiness^ 
and exposes tbe various errours wbicb bave been 
adopted on tbis subject. He institutes many impor- 
tant and interesting inquiries as to tbe salutary lim- 
its to population; tbe extent and nature of tbe territory; 
the situation of tbe capital^ as to remoteness from^ or 
proximity to tbe sea; tbe cultivation of commerce; the 
influence of climate on government and men; the 
tbiilgs essential to the subsistence of a state^ which ac- 
cording to him, are six, vlzi food, artSy arms, money^ 
reUgiQus ^stabliahme^nUy wid deliberative Qouncils^ 
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and courts of justice. In every commonwealtli^ there- 
fore^ there mnsthehusbandmen^ artizana^ soldiersy mef^ 
chants^ priests, BXkd Judges. The proper employment 
of citizens^ according to the different periods of life| 
the distinctions of rank; the organization of the capi- 
tal: the different kinds and aim of education; the pro- 
per age and season of the year for marriage in either 
sex; exposure of children, their nourishment and ex- 
ercises^ their moral and physical education, are inter- 
esting topicks, successively and ably treated. 

In the Fifth Book, the subject of the education best 
smted to file maintenance of the wisest system of go- 
vernment^ is considered somewhat in detail; and the 
necessity of this education being relative to the na- 
ture of the government; is advocated and illustrated* 

In the Sixth Booky Aristotle has fully developed 
the astonishing powers of his mind. This production 
alone would entitle him to the reputation of the pro- 
foundest philosophical statesman. He has never been 
equalled, and probably never will be surpassed. On 
the subject treated it is certainly a chef i^ceuvre, and 
to it was Montesquieu (in politicks the modern Aris- 
totle,) so largely indebted. ^^In this book,'' says his 
translator, ^^ Aristotle approves himself a master in 
politicks, surpassing, as even Locke acknowledges, in 
perspicuity and precision every writer ancient and 
modem, in explaining bow civil society is formed into 
different models of government, and the several spe- 
cies of if In this book all the different species of 
pure and corrupt governments are fully treated of, and 
the relation between laws and goyeroments satisfacto* 
% displayed* 
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7%6 Seven^ Book is « production of tmrivalled ex- 
cellence on the subject of political revolutions. The 
introduction by Dr. Gillies is exceedingly sensible 
and valuable^ as it applies with much force the doc- 
trines of this book to the wild and revolutionary spirit 
which has been so long prevalent in Burope and else- 
where. 

The Eighth and last Book contains much excellent 
matter on the subject of governments^ the same in 
name^ but essentially different in their nature. In 
Home respects this is a summary of some of the pre- 
ceding books^ and in many instances supplies their 
defects. The different kinds of democracies and oli- 
garchies^ with the means of improving and perpetua- 
ting them; the adaptation of the military and naval 
force to the various forms of polity; and the subject 
of the nature and extent of the executive authority of 
a state, are all very interestingly and learnedly dis- 
cussed. 

The above brief analysis of this admirable work 
cannot fail in producing its intended effect, of impel- 
ling the student to accord to this translation and the 
excellent introductory observations of Dr* G-illies, a 
considerable portion of his time and attention. 

(J^Tote 12.) MoNTESQuiEu^s Spirit of Laws.* 
Few works in any age or nation have contributed more 
to the fame of their authors than this very philosophi- 
cal and masterly production of the baron de Montes- 
quieu. With the exception of Aristotle, no writer an- 
cient or modem has entered so deeply into the spirit 
and genius of government and law; or so well entitled 

* Vide note 2 on the Second Title. 
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lumself to tibe cKstiagiiUhed appellntioiM of tke ^^hgiB- 
htor of ihe hvmam, race^ and prince of philosophical 
foliticians^^ 

Thi«» very smgalar work^ full of thoaght, leaming, 
and genius^ is the offspring of no less than twenty 
years^ roflection and diligent elaboration; and^ as its 
inustrious author says^ should not be judged of by a 
few hours^ reading. 

But Montesquieu^ like his great predecessor Aris- 
totle^ has had enemies to his fame, no less distin- 
guished for their zeal than were his friends. He has 
been much praised and not a little censured. That 
there are errours and faults in that work cannot be de- 
nied; for what human production is exempt from them? 
But as long as genius has power^ as long as learning 
and philosophy have influence, so long must the ^^Spi- 
lit of Laws'^ be esteemed among the most valuable of 
intellectual productions. The commentators on and 
censurers of this work have in many instances evi- 
denced a disingenuous and fault-finding spirit^ incon- 
sistent with the genius of liberal and useful criticism^ 
and manifestly dictated by a desire of acquiring fame 
from an ephemeral opposition to the opinions of so 
great a master. The merits and faults^ however, of 
this work are now well known, and generally allow- 
ed; and it may with confidence be asserted, that the 
statesman, the general politician, the lawyer, and phi- 
losopher, will often seek instruction and delight in the 
pages of Montesquieu, when the ablest productions on 
similar topicks, of ancient and modem times, will be 
but occasionally resorted to. The errours, real and as- 
serted, of Montesquieu, have been so much commented 
% that the student can be in no danger of imbibin;^ 



QB K0TS8 Oil tVB FI]EtST TiTL£»^ 

ihem from the weight of authoiiiy^ or the abseace of 
different information. While the ^^Spirit of Laws^' 
therefore is read^ let not the student close his eyes to 
its errours^ or neglect the perusal of some eyea of its 
warmest exponents; this is the most effectual way of 
fiilly understanding an author, A few short extracts 
from the opinions of a few authors as to the merit 9( 
this writer^ may serve to place him in a proper point 
of view. ^^Montesquieu,'^ says Dr. Priestley^ ^^is one 
of the most excellent of all political writers; but his 
lively manner of expression is apt to lead his readers 
into mistakes^ if they do not make use of some parts of 
his works to explain others. Thus it is too peremp- 
tory to say^ as he does^ that the blood of Lucretia put 
an end to kingly power at Borne; that the debtor ap- 
pearing covered with wounds^ made a change in the 
form of the republick; that the sight of Virginia put an 
end to the power of the decemvirs; and that the sight 
of the robe and body of GsBsar enslaved Rome. This 
is certainly ascribinjg too much to spectacles^ without 
telling what was the reason why such spectacles^ in 
those particular circumstance^^ had so much influence: 
for^ as he himself excellently observes^ if a particular 
events as the loss of a battle^ be the ruin of a state^ there 
must have been a more general reason why the loss 
of a battle would ruin it.'^* 

Sir James Mackintosh^ in noticing this work^ has 
with his usual felicity of expression^ passed on it a 
high eulogium^ accompanied however with perhaps 
a little more concession to the baron's censurers than 
ought easily to be allowed. ^^Montesquieu/' says sir 

* Priest Lect on Hist. 248. 
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Jaioes^ ^^has been^ perhaps justly^ charged with aba- 
sing his advantages, by the undistinguishing adoption 
of the narratives of travellers of every different de- 
gree of a^uracy and veracity. But if we reluctantly 
confess the justness of this objection; if we are com- 

Selled to awn tiiutt he exa^^mtes the inluence of cli- 
LjUe, that he ascribes too much to the foresight and 
forming skill of legislators, and far too little to time 
and circumstance, in the growth of political constitu- 
tions; that the substantial character, and essential dif- 
ferences of governments, are often lost and confounded 
in his technical language and arrangement; that he 
of^n bends the free and irregular ouUine of nature to 
the imposing but fallacious geometrical regularity of 
system; that he has chosen a style of affected abrupt^ 
ness, sententimisness, and vivacity, ill suited to the 
gravity of his subject; after all these concessions, (for 
bis fame is large enough to spare many concessions,) 
the ^Spirit of Laws^ will still remain not only one of 
&e most solid and durable monuments of the powers 
of the huinan mind, but a striking evidence of the in^ 
estimable advantages which political philosophy may 
receive from a wide survey of all the various condi^ 
tions of human society/^* 

{J\rate 13.) Gou:nt de Cataneo. It is not an 
ungenerous enthusiasm which sometimes prompts the 
student to an undue admiration, and incautious recep- 
tion of the positions of a favourite author. This par- 
tiality is most sensible, when these positions are con- 
nected into system; and strike us at once by their 
novelty, and their agreement with an ingenious and 

* Mack. Intro. Disco. 28. 
12 
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plausible theory. There are few to whom this par- 
tiality is more pardonable than towards the author of 
the ^^Spirit of Laws.^^ It were wonderful, however, 
if in the range of so many and so various subjects, 
so happy and profound reflections, he were not some- 
times misled by the spirit of systematizing, or seduced 

ft 

by the desire of the specious and the brilliant. Among 
the many criticks of Montesquieu, few are more cele- 
brated than the count de Cataneo. He has started 
some objections to the theories of that author, which 
the student will And well deserving of his investiga- 
tion; though, to our view, the style, manner, and ar- 
guments of this writer are not the most clear and 
forcible: there is some difficulty in arriving at his 
meaning in many particular positions, and yet more, 
perhaps, in comprehending the sccipe of his work. 
The volume is a small quarto, very rare in this 
country. Many of our publick libraries, however, 
possess it. 

{JiTote 14.) Grotius De Jure Belli ac Pacis. 
PuFFENDORP De Jure Gentium et Naturje. The 
names of Grotius and Pufltendorf of themselves carry 
with them an air of authority. Subsequent writers 
and commentators have, however, embodied in their 
works most of what is important in these authors, and 
by discarding the pedantick and, in such treatises, 
sometimes unnecessary learning with which they have 
encumbered their pages, but which was less their fault 
than that of the times, and by methodising, abridging, 
and sometimes correcting, have better adapted their 
treatises to the taste of a modem reader. To these 
works therefore, with the exception of the selected 
chapters, which may serve to give^ the student some 
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acquaintance .with these veneraUe writers ^n natioiial 
kw; we prefer to recommend his attention; strenu- 
ously insisting^ howev^^ that these chapters be atten- 
tively studied* What legal student^ ambitious of deep 
and solid learnings would be willing to acknowledge 
an ttnacquaintance with the treatises ^^De Jure Belli 
ac Pacis/' and ^^De Jure Gentium et Natur»?^^ The 
chapters recommended are the most valuable in each^ 
and contain but a small portion of the entire works^ 
yet amply sufficient for the intended pui^ose; and for 
their learning alone^ independent of all extraneous 
motives^ well merit the student's attention. Of the 
two^ Grotius is decidedly the more learned^ especially 
in the doctrines of the imperial or civil code: his la- 
tinity also is purer than Puffendorf's. The work of 
Grotius was translated by William Evats^ in folio^ 
in the year 168S; again in 1715; and lastly in 1738^ 
^ith the valuable notes of his learned annotator M. 
Barbeyrac. There have also been several octavo edi- 
tions of this work. The treatise ^*De Jure Gentium et 
Naturae^^ has been translated into several languages. 
Kennet's and Carew's are the only English editions^ 
the latter of which, published in 1749 ^ith M. Bar- 
beyrac's notes, is the most valuable. 

The student will require no apology for the length 
of the foUowii^ extract, as the name of sir James 
Mackintosh is a surety for its worth, both of matter 
and manner. 

"The reduction of the law of nations to a system 
Was reserved for Grotius. It was by ;the advice of 
lord Bacon, and Peiresc that he undertook this arduous 
^k. He produced a work which we now indeed 
justly deem imperfect, but which is perhaps the most 
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compleie iliat the world has owed, at so early a stage 
in the progress of any science, to the genius and learn- 
ing of one man. So great is the nnccrtainty of post- 
humous reputation, and so liahle is the fame even of 
great men to he obscured by those new fashions of 
thinking and writing which succeed each other so ra- 
pidly among polished nations, that Grdtius, who filled 
480 large a space in the eye of his contemporanes, is 
now perhaps known to some of my readers only by 
name. Yet if we fairly estimate both his endowments 
and his virtues, we may justly consider him as one of 
the most memorable men Who have done honour to 
modern times. He combined the discharge of the 
most important duties of active and publick life^ "^f^ 
the attainment of that exact and various kammj 
which is generally the portion only of the recluse stu 
dent. He was distinguished as an advocate nnd^^' 
gistrate, and he composed the most valuable works on 
the law of his own country; he was almost equally 
celebrated as an historian, a scholar, a poet, ana * 
divine; a disinterested statesman, a philosophical 1*^' 
yer, a patriot who united moderation with firmness- 
and a theologian who was taught candour by *^^' 
learning. 

^^Unmerited exile did not damp his patriotism; ^^ 
bitterness of controversy did not extinguish his cfl 
rity. The sagacity of his numerous and fierce adversa 
ries could not discover a blot on his character; and i 
the midst of all the hard trials and galling provoj* 
tions of a turbulent political life, he never once de 
serted his friends when they were unfortunate^ 
insulted his enemies when they were weak. I^ *^ 
of the most furious civil and religious faction^ 
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preserved his name unspotted; and he knew how to 
reconcile fidelity to his own party, with moderation to- 
wards his opponents. Such was the man who was 
destined to give a new form to the law of nations, or 
rather to create a science, of which only rude sketches 
and indigested materials were scattered ot^r the Wri- 
tings of those who had gone before him. By tracing 
the laws of his country to their principles, he was led 
to the contemplation of the law of nature, which h^ 
justly considered as the parent of all municipal law. 
Few works were more celebirated than that of Grotiu^ 
in his own days, and in the age which succeeded. It 
has, however, been the fashion of the last half century 
to depreciate his work as a shapeless compilation, in 
which reason lies buried uuder a mass of authorities 

« 

and quotations. This fashion originated among French 
wits and declaimers, and it has been, I know not for 
what reason, adopted, though with far greater modera- 
tion and decency, by some respectable writers among 
ourselves. As to those who first used this language, the 
most candid supposition that we can make with respect 
to them is, that they never read the work; for if they 
had ndt been deterred from the perusal of it by such 
a formidable display of Greek characters, they must 
soon have discovered that Grotius never quotes on any 
subject till he has first appealed to some principles; 
and often, in my humble opinion, though not always, 
to the soundest and nlost rational principles. 

"But another sort of answer is due to some of those* 
who hav^ criticised Grotius, and that answer might be 

* Paley's Prin. of Mpr. Philo. prcf. xiv. 
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given in the words of Grotius himself.^ He was nm 
of such a stapid and servile cast of mind^ as to quote 
the opinions of poets or orators^ of historians and phi- 
losophers^ as those of judges from whose decisiim 
there was no appeal. He quotes them^ as he tells jus 
himself; as witnesses^ whose conspiring testimony, 
mightily strengthened and confirmed by their discord- 
ance on almost every other subject^ is a conclusive 
proof of the unanimity of the whole human race on 
the great rules of duty^ and the fundamental princi- 
ples of morals. On such matters^ poets and orators 
are the most unexceptionable of all witnesses; for thej 
address themselves to the general feelings and sym- 
pathies of mankind; they are neither warped by sys- 
tem^ nor perverted by sophistry; they can attain none 
of their objects^ they can neither please nor persuade^ 
if they dwell on moral subjects not in unison with 
those of their readers. No system of moral philo- 
sophy can surely disregard the general feelings of hu- 
man nature^ and the according judgment of all ages 
and nations. But where are these feelings and that 
judgment recorded? In those very writings which 
Grotius is gravely blamed for having quoted. The 
usages and laws of nations^ the events of history^ the 
opinions of philosophers^ the sentiments of orators and 
poets, as well as the observations of common life, are, 
in truth, the materials out of which the science of mo- 
rality is formed; and those who neglect them are justly 
chargeable with a vain attempt to philosophize without 
regard to fact and experience, the sole foundation of 
all true philosophy. 

* Grot. Jur. Bel. et Pac. Proleg, § 40, 
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^^If this were merely an objection of taste^ I slionld 
be willing to allow that Ghrotius has indeed poured fortb 
his learning with a profusion that sometimes rather en- 
cumbers than adorns his work^ and which is not al- 
ways necessary to the illustration of his subject. Tet^ 
even in making that concession^ I should rather yield 
to the taste of others than speak from my own feelings. 
I own that such richness and splendour of literature 
have a powerful charm lor me. They fill my mind 
with an endless variety of delightful recollections and 
associations. They relieve the understanding in its 
progress through a vast science^ by calling up the me- 
mory of great men^ and of interesting events. By 
this means we see the truths of morality clothed with 
all the eloquence (not that could be produced by the 
powers of one man^ but) that could be bestowed on 
them by the collective genius of the world. Even 
virtue and wisdom themselves acquire new majesty 
in my eyes^ when I thus see all the great masters of 
thinking and writing called together^ as it were^ from 
all times and countries^ to do them homage^ and to 
appear in their train. But this is no place for discus- 
sions of taste^ and I am very ready to own that mine 
iiay be corrupted. 

^^The work of Grotius is liable to a more serious ob- 
jection^ though I do not recollect that it has ever been 
Made. His method is inconvenient and unscientifick. 
He has inverted the natural order. That natural or- 
ier undoubtedly dictates^ that we should first search 
for the original principles of the science in human na- 
tare; then apply them to the regulation of the conduct 
of individuals; and lastly^ employ them for the deci- 
sion of those difficult and complicated questions that 
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arise with respect to the intercovse of nations. Bat 
Grotius has chosen the reverse of this method. He 
begins with the consideration of the states of peace 
and war^ and he examines original principles only oc- 
casionally and incidentally^ as they grow out of the 
questions which he is called upon to decide. It is a ne- 
cessary consequence of this disorderly method^ whicli 
exhibits the elements of the science in the form of scat- 
tered digressions^ that he seldom employs sufficient 
discussion on these fundamental truths^ and never in 
the place where such a discussion would be most in- 
structive to the reader. 

^^This defect in the plan of Grotius was perceived 
and supplied by Puffendorf^ who restored natural law 
to that superiority which belonged to it^ and with great 
propriety treated the law of nations as only one main 
branch of the parent stock. Without the genius of his 
master^ and with very inferiour learnings he has yet 
treated this subject with sound sense^ with clear me- 
thod, with extensive and accurate knowledge, and 
with a copiousness of detail, sometimes indeed tedious^ 
but always instructive and satisfactory. His work 
will be always studied by those who spare no labour 
to acquire a deep knowledge of the subject, but it 
will in our times, I fear, be oftener found on the 
shelf than on the desk of the general student 

^^In the time of Mr. Locke it was considered as the 
manual of those who were intended for active life; but 
in the present age, I believe, it will be found that 
men of business are too much occupied, men of letters 
are too fastidious, and men of the world too indolent^ 
for the study or even the perusal of such works. Far 
be it from me to derogate from the real and great merit 
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of SO useful a writer as Puffendorf. His treatise is a 
mine in which all his successors must dig. I only 
presume to suggest^ that a hook so prolix, and so ut- 
terly void of all the attractions of composition, is like- 
ly to repel many readers who are interested, and who 
might perhaps be disposed to acquire some knowledge 
of the principles of publick law.''* 
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TITLE n. 



^'Principles, causes, and elements being unknown, the science 
whereof they are, is aitogedier unknown.".. ••••fortbs. oh. viii. 



THE EOiMENTARY AND CONSTITUTIONAL PRIN- 
CIPLES OF THE MUNICIPAL LAW OF ENGLAND: 
AND HEREIN, 

I« Of the Feudal Law. {JSTote 1.) 

\ 1st, Robertson's State of Europe, introducto- 
ry to his History of the emperor Charles V. 
I Sd. The 1st. vol. of Hume's History of Eng- 
land, page SI 6. 298. 397. 467. Sd. vol. 

*. Vide Mack. Intro. Disco, p. 15. (London, ir99.) 
13 
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I 

page 1. 398. 3d. vol. page 101. [T*he 
octavo edition in 7 vols. London; or Coale 
and Thomas's octavo edition, Baltimore, 
1810.*] 
E. 3ti. Gilbert Stuart's View of Civil Society. 
(M)te S.) 

4th. Dalrymple onFeudalProperty.(JV{rf^3.) 

5th. Sullivan's Lectures. 

6th. Lord chief baron Gilbert's Treatise of 
Tenures, the first part, on the "Origin, 
Nature, Use, and Effect of Feudal or 

Common Lav^ Tenures." (JsTote 4*.) 
ilw The Institutes of the Municipal Law Ge- 
nerally. 
I 1st. Blackstone's Commentaries on the Laws 
of England. (M^ 5.) 
sd* Wooddeson's Systematical View of the 

Laws of England. (Note 6.) 
nL Of the Origin and Progress of the Com- 
mon Law. 

E. 1st. Gilbert Stuart's Historical Dissertation 

concerning the Antiquity of the English 

Constitution.! 
ad. De Lolme on the Constitution of Eng- 
land. (Note 7 J 
E. 3d. Plowden's Treatise on the Constitution 
of the United Kingdom of Great Britain 
and Ireland. (Note 8.) 

• Vide note 2 on this Title, t Vide note 2 on the second Title. 
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4th. Eunomu^, or Dialogues on the Law and 
Constitution of England. (Note 9.) 

Sth. Hale's History of the Common Law. 

8ih. Reeves' History of the English Law, 
from the time of the Saxons to the reign 
of Henry VII. (Kote iO.) 
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[JSTote 1.) Feudal Law^ why the Study of it 

SHOULD PRECEDE THAT OF THE COMHON LaW. The 

laws like the language of England^ are of a very mis- 
cellaneous character: nearly every part of this vast 
system of jurisprudence is somewhat tinctured with 
feudalism; hut the law affecting real property hfls it» 
foundation deeply laid in the rules .and principles of 
that extraordinary code. To acquire a comprehensive 
and philosophical view of the laws of England^ it is 
very essential to examine the early history of that 
country and of Europe generally^ and to explore the 
very sources and springs whence these laws originat- 
ed; for ignoratis cau^is rerum^ ut res ipsas ignoretis, 
necesse est; and these are principally to he found in 
the repositories of the laws and customs of the dark 
and feudal ages. 

If> therefore^ the student aspire to a knowledge 
of something more than mere ^^expository jurispru- 
dence/' which terminates in ascertaining the ita lex 
icripta est; if he desire to contemplate law ^^censo- 
rially/' and thcrehy investigate its spirit and philos- 
ophy, in order to determine its justness or what it 



80 NOTES OH THB SECOND TITLE. 

•ught to be; if his object be to impress on his mind 
the infinite variety of rules and principles^ and to 
apply them with facility and judgment^ as the ever 
varying circumstances and facts may require; it can 
only be effected by a familiarity with the feudal in- 
stitutions^ which^ though in numerous instances no 
longer the law of the land^ are however the parent 
of much that is^ and still retain so manifest an in^ 
fluence as to render our law extremely obscure^ arbi- 
trary^ and unphilosophical^ to all who have disregard- 
ed its feudal relations and dependencies. 

It is but reascmable to suppose^ that a system of 
law in active and efficient operation for the space of 
at least six centuries^ would be so radically incorpo- 
rated in the general law of the land^ and ivould have 
occasioned such an infinite variety of customs^ laws, 
and instittttions^ and such numerous modifications and 
alterations in the original code^ as for ever to retain 
an almost immutable influence* Vor though the sta- 
tute 1@ Charles II. removed the oppressive and mili- 
tary part of this system; and though the refinements, 
as well as the necessities of mankind, had introduced, 
long before, important alterations in the foims of pro- 
cedures, and the glBueral spirit both of legislation and 
interpretation, much still remains, and a very conside- 
rable portion of the present law has its foundations 
resting immediately on feudal principles, 

It would be no difficult undertp^king to enumerate 
many hundred rules of law, as much in force at pre- 
$ent as they ever were, which in the abstract appear 
unaccountable. If not absurd, until inquiry into their 
feudal origin dispels th^ diflRculty, removes the asper- 
fHion^ ftild imparts that life ^iid dignity, wlaeh phi. 
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losophy and science never fail to afford to subjects 
apparently the most abstruse and ojrbitrary. The stu- 
dent^ for instance^ is informed that a freehold cannot 
commence infuturo; that it cannot be put in abeyance j 
bat that the inheritance may; that a contingent re- 
mainder of freehold cannot be limited on a particalar 
estate for years; that ^particular estate and remain- 
ier must hare a contemporaneous inception; that an 
estate to A. for years, remainder to B. for life, remain- 
der to the right heirs of C. is good; that an estate for 
life to the ancestor^ and a limitation of the inheri- 
tonce to his heirs, coalesce, and constitutehim tenant 
in fee; that title by descent is preferable to title by 
fwrchase; that- a condition broken defeats the entire 
estate; that a right of entry for condition broken can- 
Botbe reserved to a stranger; that the entire estate in 
joint tenancy vests in the survivor; that the courts are 
disposed to presume against cross-remainders; that a 
remainder must vest in possession eo instanti the parti- 
calar estate determines; that a rent, properly so called, 
cannot be reserved to a stranger; that in descent the eU 
<^ son shall solely inherit; that the male shall be pre- 
ferred to the female; that females shall inherit in copar- 
cenary; that by no species of conveyance shall a man 
^^ permitted to raise a fee-simple to his own right heirs 
^ purchasers; that inheritances shall never lineally 
^scendy &c, &c. These rules, which are very nume- 
^us, can make but little useful impression, unless the 
principles in which they originated be well under- 
stood; and let not the student look for these princi^ 
plfts out of the Liber Feudorum. There are, how- 
^^er^ no truths so manifest as to be established with- 
out some opposition* This more frequently originates 
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from prejudice^ idleness^ or a spirit of contention^ than 
from ignorance. In lord Coke it was certainly pre- 
judice. His little estimation for feudal learning was 
more the result of an overweening and tenacious <^in- 
ion of the peculiar excellence and dignity of the laws 
of his country^ than any absence of information as to 
their real origin. With lord Coke, the admission that 
English jurisprudence was largely indebted to the 
code of any other nation, was to detract from its dig- 
nity. The fact, however, is that this system is of Ro- 
man, Saxon, and feudal origin; and can be well un- 
derstood only by reference to the principles and ge- 
nius of those respective codes. As regards that portion 
of it which is feudal, we are happy to call in corrobo- 
ration of the opinion advanced in this note, that of 
professor Sullivan, who insists on a broad foundation 
of feudal learning being laid, in order to erect a du- 
rable, solid, and splendid superstructure of JEnglisIi 
law. ^^But, perhaps,'' says the instructive writer, 
^^it may be thought suflScient to explain and deduce 
these rules from the feudal ones, as they occur occa- 
sionally in the books of the common law; which is the 
method that, in conformity with the rest of his plan 
the Oxford professor has adopted; and that the read- 
ing through a course of that law, even the shortest, 
will be attended with an unprofitable delay, and de- 
tain the students too long from their principal object. 
The answer to this objection is short, and, if well foun- 
ded, perfectly satisfactory. It is, that the real reason of 
proposing a system of the feudal law to be gone 
through was to save time. The method is so much 
better, and clearer, and, by necessary consequence, so 
much easier to be comprehended aitid retained, that the 
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delaj will be abandantly compensated^ and one third 
at least of Littleton will be understood and known by 
the students, befixre they open his book. For the 
maxims of the common law, as they lie dispersed in 
oar books, often without reasons, and often with false 
or frivolous ones, appear disjointed and unconnected, 
and as so many separate and independent axioms; and 
in this light very many of them must appear unac- 
countable at least, if not absurd; whereas in truth, 
tbey are almost every one of them deducible by a train 
of necessary consequences, from a few plain and sim- 
ple rules, that were absolutely necessary to the being 
and preservation of such kind of constitutions as the 
feudal kingdoms were* The knowledge of which 
few, timely obtained, will obviate the necessity of fre- 
quent and laboured illustrations, as oft^i as these max- 
ims occur in our law; will reconcile many seeming con- 
tradictions, and will shew that many distinctions, 
which at first view appear to be without a difference, 
are founded in just and evident reason: to say nothing 
of the improvement the mind will attain by exercise, 
in following such a train of deductions, and the great 
help to the memory, by acquiring a perfect knowledge 
of the true grounds of those various rules, and of their 
mutual connexion and dependence on each other.^'^ 

{J^Tote S.) Gilbert Stuart's View of Civil 
SociETY.f From the various treatises on feudal in- 
stitutions and manners here recommended, the reader 
will discover that the question of the existence of feu- 
dalism in England anteriour to the conquest., hav- 

•Vide Sulli. Lee. p. 15. t Vide note 12 on the First Title, 
wdthe 17th Book of that Title. 
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log been dmgg^ into the dispute btttreea tlie p<^u- 
lar and court parties^ bas^ together with some collate- 
ral points^ been agitated between a^ifte of the BM»8t dis- 
tinguished British lawyers and anti^ariaiis witii no 
inconsiderable warmth. 

The student's investigation of this point will issue, 
we imagine, in the opinion of those, who taking a 
middle course, have allowed among the Faxons some 
faint vestiges of the feudal law and, manners. Among 
the boldest productions on the side of jthe popular 
party is Gilbert Stuart's ^<View of the Progress of 
Society in Europe/' a work which, in support of the 
novel theory it sets forth of the origiui of cMvaliy, 
contains many opinions which an acquaintance with 
the rise and progress of the British cimstitution forci- 
bly contradicts, and much learning and research mis* 
applied, or wilfully prostituted by party prejudice. 
The same remarks apply to his ^^DissertaticHi on the 
Antiquity of the British Constituticm." To under- 
stand the work on the ^^Progress of Society," which 
is written to establish a peculiar theory, and, as men- 
tioned, to strengthen some party notions, it is advise- 
able that the student should not invert the order here 
laid down, but pi-eviously read the accounts of Ro^ 
bertson and Hume. (When examining Hume it 
would be well for the student to read 1 vol. page 79^ 
and the 1st. Appendix to that vol. page 169 to 196.) 
In our notice of Montesquieu's ^^Spirit of Laws" we 
have required the student's particular attention to the 
SSth. 30th, and 31st books. Tliis very sensible wri- 
ter, who in the first part of his work has so well ex- 
tracted the spirit of laws in general, has shown m 
these three books, with what philosophical scrutiny 
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he can inTest^ste the institiitioiis of a particular peo- 
ple. From the stady of those books^ in which he has 
evolved the principles and causes of the feudal system, 
and trsced its (Ganges in the French empii^e during the 
early ages, with a singular skill and felicity, we re- 
member to have derived a pleasure but slightly dimin- 
ished by the obscurity into which his sentetitlous con- 
ciseness occasionally betrays hini. But we conceive 
that this part of the work*would be read with greater 
advantage after the works of Robertson, Hume, and 
Gilbert; or should the student prefer to read it in 
connexion with the rest of the work, (which in the ar- 
rangement of our Course precedes these authors) we 
advise a subsequent perusal of it 

( JWte 8.) DAliRTMPLE ON FeUD AL PROPERTY. We 

have had occasion to remark in the Introduction, on the 
neces^y of an acquaintance with the history of the law, 
ia order to comprehend the reason of its principles, and 
the origin of its forms. The work which we now W!P 
commend, is a brief and philosophical history olT the 
^revolutions of English tenures, and of the gradual al- 
terations produced by the exigences or convenience of 
successiTe ages, in the mode of holding and transfering 
property; of the conflicts between principles anciently 
^ccognis«d, and those which it was found convenient 
^rwards to aidopt; and of the various devices and 
Bubterfiiges by which, often under a nominal adher- 
ence to andent maxims, a new complexion was given 
to men's ertates, and the modes of defeating, convey- 
i&g^ Mlarging, or defending them; The slow ame- 
lioration of the services and restraints of the old mili- 
tary fends; the progress of voluntary and involuntary 
alienatioii; the history of entails, with their appurte- 
14 
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imnces^ iile and recovery; the inirodiiction and* appli- 
cation of ' other conveyances^ together with the origi- 
nal jurisdiction of the several BngUsh courts^ and 
lUieir subsequent mutual encroachments or limitatimiB; 
may be here perspicuously traced by the student; 
who^ unless he contemplates these changes in con- 
nexion with the dates and causes of their otigin^ 
could conceive of them only as a ma^^s of discordant 
principles^ and frivolous forms* From this and other 
treatises of a similar nature^ the student may disco- 
ver^ - indeed^ the deficiences oi ErJotgUsh law^ as an 
elegant and symmetrical system; but he will be no 
less profoundly impressed with the prudence and sa- 
gacity of those legislators and judges^ who were con- 
jtent to sacrifice symmetry to strength; and discovered^ 
perhaps^ a more happy invention in thus introducing 
the innovations demanded by times and circumstances^ 
under the shadow and sanction of an ancient and ve- 
Mrable system. 

{^ote4t.) Lord chief baron Gilbert's Trea- 
tise OF Tenures. 'The legal productions of lord 
chief baron Gilbert are confessedly aaaoag the most 
valuable that we possess. It is a singular excellence 
of these works^ that they uniformly trace Icigal points 
to their principles; for no where are the grounds and 
reasons of the English law more fully illustrated^ or 
more ably pursued to their feudal or other ori^n^ than 
in the writings of this learned judge. His ^^Treatise 
of Tenures'' is peculiarly entitled to the student's re- 
gard^ as it is one of the most elementary^ luminousi 
and satisfactory essays we have on this abstruse learn- 
ings and in a short compass removes numerous difficnl- 
ties^ which^ without the aid of this little work^ nothing 
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less than great assiduity^ and ardour of research could 
subdue. 

(J\rote 5.) Blackstone^s Commentaries. While 
ample praise has been bestowed on the elegance, 
t&ste^ and genius which distinguish this splendid pro- 
duction^ there are some who have questioned its utility ^ 
It has been objected to the commentarks^ that they se* 
dace the student from the moire weighty and learned 
writers of the law; and it is doubted whether, under 
all the embarrassments of his progress, he did not de- 
rive a more substantial and durable benefit from his 
obscure and difficult masters, than from the labours of 
the more modem commentator; where the great prin- 
ciples of the law are so clearly delineated, and its ele- 
mentary difficulties so happily solved to the student, 
as to reuder him, it is said, less patient and laborious 
in his future researches; while the subject is treated 
mth an elegance of manner and language, with which 
the style of other legal writers must hold a very dis- 
advantageous comparison. 

While some, under the apprehension of these se- 
ductions, a^re content to follow the old avenues, and 
grapple with the giant difficulties of the law in the 
very entrance of the labyrinth, it is a more general er- 
rour to neglect too much the ancient sources of learn- 
ing, and to confine our attention too exclusively to a 
work, whose object was to incite, to conduct, and ex- 
tend them. Tlfis course will as certainly render us 
ficioloQs and superficial, as the proper use of these ad« 
durable and scientifick institutes of the law of England 
will facilitate our introduction to more extensive and 
profound researches. 
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The general institates of a scknce resemble a gene- 
ral map: they trace the grand outline; they possess ns 
of the leading features; and assist our understanding 
of the parts^ by presenting the arrangement and con- 
nexion of the whole. The commentaries exhibit a 
general map of the English law; yet to hope from 
them particular and definite knowledge cm any of its 
various doctrines^ were a like folly with expecting an 
Accurate draught of St. Feter^s in a map of Italy. 

It seems unjust to conclude that this elegant produc- 
tion i^ injurious^ because the idle and superficial, col- 
lecting knowle4ge from it with facility, find no occasion 
for research and exertion; or to imagine it useless, be^ 
cause tiie laborious and the enterprising have made 
great^ and sopietimes more solid aoquisitionisi, without 
it. In the first case it is probable, that the acquisitiCHis 
not made by this means, had never been made 9^ ftU; i^ 
the second, that the legal schoburs whp have been formed 
by this courseji have beeii generated from the same cause 
which produced hardy citizens in some ancient com* 
monwealths; w}iere the severity of education and dis- 
cipline permitted only a constitution of iron to escape, 
But between these extremes lies the most common and 
nume^us class of students; who do well under a guide, 
what they never enterprise without one; who travel pa- 
tiently over the mountain, though they would plamber 
jio unnecessary precipices; and who are willing to dig 
in the mioe, though they cf^nnot fly with the wings of the 
eagle. To such it seems i^bsurd, to doubt the utility of a 
work which exhibits the general contour of ]|^nglish ju- 
risprudence, its causes, reasons, and rules; and diffuses 
the interest of science and symmetry on topicks which, 
(:;pntemplated apart, pftep seeip extremely itrbitrary 
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and confused. It seMied wise to the great digester of 
tl^ Aomaii law^ to arrange and abridge in the Insti* 
tates^ for the service of the Ronuui stadent^ the multi* 
farimis learning of the Code and Pandects. 

That this work is to be regarded and admired 
merely as an outline of the various and intricate sci« 
ence of English jurisprudence^ was the opinion of sir 
William Jones^ who holds the commentaries to be the 
^^most correct and beautiful outline that ever was ex<* 
Mbited of ai^ human science; but they alone," says 
he, ^^will no more form a lawyer^ than a general map 
of tke world, hew acciurately and elegantly soever it 
may be delineated, will make a geographer: if 
indeed all the titles, which he professild only to 
sketch in elementary discourses^ were filled up with 
exactness and perspicuity, Englishmen might hope 
at length to possess a digest of then* laws, which 
would leave but little room for controversy, except in 
cases depending on their particular circumstances; a 
work which every lover of humanity and peace must 
anxiously wish to see accomplished.'^ 

The learned Mr. Hargrave, ia his preface to his 
JLaw Tracts xlv, well expresses the opinion We have 
ever entertained on this subject; and it is much to be 
lamented that young men of fine talents, fascinated by 
the perspic^ity of the arrangement, and the charms of 
the style, persist in reading little else than these com-^ 
mentaries, when their time should be devoted to Ba- 
con, Cruise, Feame, Chitty, Tidd, &c. ^^Thosc 
who are suffidently acquainted with my devoted re- 
spect fpr this late most eminent commentator on the 
laws of England,^' says Mr. Hargrave, ^^cannot rea» 
sfQuahly suspect me of bein^ easily betrayed into any 
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measure tending to injure his fame. Often have I re- 
monstrated to various persons^ for whose opinions I 
have the highest respect^ that^ notwithstanding the 
wonderful merit of that great work^ his commentaries^ 
still they were only elements of our law, only written 
for students^ not designed for profound experienced 
lawyers, such as are either the fixed ornaments of 
their country, on the elevated seats of justice, or move 
as shining, though secondary planets, in our juridical 
world. If the commentaries of Mr. Blackstone have 
attracted the attention of great judges and eminent 
counsel, before sufficiently enlightened; have been 
critically read, and ardently studied by persms of 
such description; it is the strongest posdble proof of 
a commanding excellence; and though such {>erson^ 
should find blemishes in every page, it will be at once 
obviated, by reminding them of the nature of the 
work, and of their unremitting condescension in ex- 
amining its contents. Such,'^ continues Mr. Hargrave, 
^^is the the point of view, in which I have ever consi- 
dered these famous commentaries of an almost second 
Hale.^' 

Lord chancellor Redesdale also, in the case of Shan- 
non V. Shannon. 1 Scho. and Lef. 3S7, in noticing a legal 
doctrine cited from the commentaries, says ^^I am al- 
ways sorry to hear Mr. Justice Blackstone's commenta- 
ries cited as an authority: he would have been sorry 
himself to hear the book so cited: he did not consider 
it such.'' Judge Tucker, the American editor of the 
commentaries, thus expresses himself on the subject. 
^^On the appearance of the commentaries, the laws of 
England, from a rude chaos, instantly assumed the 
semblance of a regular system. The viginti annorum 
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lucubraUoms recommended by Fortescae, it wm 
thought^ might be dispensed wiih^ and the student^ 
who had read the * commentaries three or four times 
over^ was lead to believe^ that he was a thorough pro- 
ilcient in the IttW^ withont farther labonr or assistance* 
The crude and immethodical labours of sir Edward 
Coke were ' laid aside^ and that rich mine of learn- 
ing; his commentary upon Littleton, was thought to 
be no longer worthy of the lal)Our requisite for ex- 
tracting its precious ore. This sudden revolution in 
tte coarse of study may be considered as having pro- 
dnced effects almost as pernicious as the want of a 
Kgalar and systematick guide; since it cannot be 
doubted, that it has contributed to usher into the pro- 
fession a great number, whose superficial knowledge 
of the law has been almost as soon forgotten as ac- 
quired/^ 

Jadge Tucker has been found fault with for this 
opinion It is manifest, however, that the judge meant 
not to censure the work, nor to diminish its merited 
fame; for he was himself greatly instrumental towards 
its circulation. He has, no doubt^ with regret ob- 
served the evil we have been noticing, and warmly 
censures the folly of relying on the commentaries for 
solid learning: this is the '^pernicious effecf^ which 
l^e deprecates^ and which has no doubt occasioned the 
failure of many students of law. 

Upon the whole, we strongly urge an earnest pe- 
rusal of this admirable work, the student; always 
bearing in mind, that its principal object is to present 
an orderly and systematick view of a science j the out- 
Hnes of which are not to be found as briefly yet com- 
pletely delineated, in any other work. Let him also 
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regsrd it u a ^nore beaatifiil 8{m»iieft of ekgut 
literature^ than has. in any otimr instance beea applied 
to a pittfessional subject^ whicb has greatly fadlitated 
the acquisition of juddical knowledge, while it has 
improved the judgement of mature exl^erience, and 
given a convincing proof to the cultivators td general 
literature, that if the science of Irtish law has not 
been often presented in an elegant fonn, the defect has 
not been occasioned by the nature of the suliject" 
1, Evans's Fothier. Intxo^ 75. Such unqualified^ dis- 
ingenuous, and ungrateful remarks as the ioUowing^ 
can only be mentioned to be condemned, ^^he com- 
mentaries of Blackstone have met with siaecess, but 
have not deserved it At a time when taste and lite^ 
rature are very much advanced in Great Britain^ it was 
necessary its inhabitants should be presented with a 
readable system of law. This judge Blackstone did^ 
and no mare; we find in it no invention, no philosophy, 
no erudition; it may instruct a country gentleman, but 
lawyers receive no benefit from it. These oHnnienta- 
ries do not go sufficiently into the history and antiqui* 
ties of the law; deep researches did not suit his capa- 
city; he should all along, where the sul\ject permitted 
it, have appealed to the Saxon government and policy* 
More modem usages should have been illustrated by 
ancient customs, and every point of the constitution 
should have been traced to its source. He found it a 
much easier task to deduce his subject from the con- 
quest, and to transcribe, with a few improvements of 
language, the matter which is heaped together in lord 
Coke, or in Maddox, than to walk in a path where 
there was no such genius to direct him: a vast la- 
byrinth presented itself to him; he was coTisciatis of 
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his weakness^ and recoiled. A great many ingenioaa 
things have bee^ written on the nature and plan of the 
feudal polity, by sir Matthew Wright: these the doc- 
tor found it easier to copy, than communicate any ideas 
of ids own on that very curious and intricate system. 
The crabbed, rugged, and unequal style of Bacon, 
Selden, and Spelfian disgusts all readers of taste; 
but it is in these, and in authors that resemble them, 
that the industrious student must dig for legal know- 
ledge. It is much to be wished, that some lawyer, 
whose views are enlarged by science, and whose pene- 
tration is sharpened by practice, would apply himself 
to compose a work, on a plan more original, liberal^ 
kA extensive than the Commentaries; which, when- 
ever that is done, wiU elide into insignificance and 
dUwionJ^ When this is done, that consequence will 
tertaialy follow, most enlightencid and liberal critick! 

(J^ote 6.) Wooddeson's Systematical View, &c. 
The transition from the "Commentaries^^ to the "Sys- 
tematical View of the Laws of England,^^ by professwr 
W^ooddeson, will be found natural and very agreeable. 
Many of Ahe topicks scarcely mentioned, and others 
Biore fully treated of by justice Blackstone, have in 
this work been considered somewhat in detail, so that 
the student, having attained in the former the elements, 
Welcomes a more particular view of the subjects in 
the latter. 

Dr. Wooddeson was the successor to sir William 
Blackstone, and the second Vinerian professor. His" 
lectures commenced in Michaelmas term, 1777, and 
^ere published in the year 179S, in three volumes oc- 
tavo. We notice as particularly excdtleiit^ part 2d, 
division Ist, and part 3d, division ^d. 

Id 
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{JlTote 7.) J)e Lolme on the Constitutiojt of 
England. This is deservedly a work of high esti- 
mation^ and has been much commended^ not only in 
England; but tirherevet it has been read. Junius re- 
commends it as a deep; solid^ and ingenious produc- 
tion; and lords Chatham and Camden have spoken of 
it in terms of great approbation. It is unquestionably 
a luminous; candid^ concise^ yet satisfactory exposition 
of the British constitution, and is written in a pure 
and nervous style. John Lewis De Lolme was born 
in G eneva, where he was for some time a senator. He 
resided for several years in England, and wrote there 
■on a variety of topicks. He is the author of ^^Parallel 
between the English constitution and the former gov- 
erment of Sweden/^ published in 1772; *^Essay on 
the union of Scotland with England/' 1787; "Fla- 
gellantes;'^ "Memorials of human superstition;^' ^Ob- 
servations on the tax on widows/' 1778; (a pamphlet 
of much wit and good sense;) and ^Observations on 
the late national embarrassments," 1789. He died in 
his native country, aged and poor, in March, .1807- 
He is said to have been a man of genius and learn^' 
ing, of sprightly and witty conversation, but rather 
eccentrick. 

By some he has been placed in the splendid cata 
logue of those to whom the celebrated letters of Ju- 
nius have been ascribed. 

(J\rote 8.) Plowden's Treatise, &c. This is a 
very interesting and clear, though concise history 
of the civil and ecclesiastical constitutions of Great 
Britain and Ireland. It presents, in a bird's eytlj 
view, every important feature of that wonderful piea 
of state mechanism, and unfolds its progressive ad 
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vancement from its first rude fouudations^ to its pre- 
sent regularity and excellence. 

We presume that neither the writings of the consti- 
tutionalists^ nor those of the republicans or anarchists^ 
will mislead the student to suppose with the one^ that 
the British constitution is nearly free from defects^ nor 
with the other^ that it is vulnerable at all points^ and 
replete with the s^eds of its own certain destructioiu 
The productions of each party should be read with 
the single view of extracting truths and under the per- 
suasion that entire verity and invaHable candour are 
not to be found in the pages of either. This little 
volume of Mr. Plowden is written with a laudable 
aud ingenuous spirit^ and presents a very pleasing 
view of the fundamental principles of a governmeat 
which every good and reflecting mind might reasQua-' 
bly wish to be perpetual, 

{J\rote 9.) EuNOMus. As an institutionary trea- 
tise this little volume has much merit. Its main olv 
ject is the removal of many vulgar prejudices relative 
to the science of law and its prt^essors^ by a liberal 
and minute inquiry into the origin and spirit of many 
of its principles. The aspersions usually cast on the 
constitution and laws of England^ both as to principle 
%nd practice, are satisfactorily removed^ and the ex- 
cellence and dignity of both ably vindicated. 

The difficulties usually encountered in matters of 
practice, and the numerous apparently unmeaning 
technicalities of English jurisprudence, are, together 
with the science generally, illustrated in an able and 
attractive manner. The intimate connexion of law 
with history wd general literature is displayed, and 
the student strongly urged to pursue a liberal method 
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of legal study. It is matter of regret tliat this worit 
is, with us, so little known. The merited renown of 
its predecessor, the "Commentaries/^ has cast it into 
shade, from which we should esteem t)ui'selve& fortu- 
nate to rescue it. 

{J\rote 10.) Reeves's History of THte Enolish 
Law. Until the appearance of this inestimable Work, 
u general history 6f English jurisprudence was no 
where to be found) and was certainly a great deside- 
ratum. The connexion between ttie law and ttie his- 
tory of the times ih which it originated, advanced, and 
matured, is very intimate; and, as has elsewhere been 
observed, must receive an attention commensurate 
'With its great utility. Hut the history of the science 
of law itself; its origin, alterations, modifications and 
maturity; detnands a closer inspection, and cannot fail 
in being regarded as a subject of singular interest to 
every legal inquirer. A lawyer surely will not con- 
tent himself with a knowledge of the existing law^s, 
without respect to their origin and primary spirit, but 
will acquaint himself with the reasons which occasion- 
ed thair enactment, the causes of their various changes 
and modifications. He should know what the law has 
been; why it no longer exists the same; and the cause 
of the alteration in any of its provisions; for the parts 
which have been pruned and cast off, still affect the 
nature and configuration of those which remain: in 
fine, the law more than any other science, should be 
known in all the various stages of its progression: its 
history discloses its philosophy, and as legal writers 
are generally content with declaring the mere ope- 
rative law, a juridical history, gradually and chrono- 
logically developing th^ science from its infancy. 
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thronf^ all itis straggles itt iMaly and Tigorous mata*' 
rity; ^ignatitig with cetttiinty anA precisicm the ra^ 
rious nmtatioBs it lias ttndel^(me> and the causes which 
induced ^m\ t^ktliacrt; but \i^ a Work ^f great intetest 
&q4 mwffest utility, la tys poiut of light we regard 
Mr. Reet^^i^ history. Tlfe dfaject >df ttis very isb^ 
riotts and judk&ous author^ Is the hivestigatlcm of Soh 
glish jurispimd^ikc^ uot Bbgliish afttif^aities: witti iStSk 
view^ ev^ery Work cf ei^bllihod authori^f of eatly 
times has been erititiany examSued; knd^ as he himseK 
informs us, t'he whole of GhmVille, and the most va- 
kable and interesfing parts -^ ^j^actou, hav«'beeti 
incorpoi*ated in this work. 

The style of iMs produdtioft iis as easy, and fhi» 
manner of treating the subject as interesting, as thte 
topicks would adlnit; but notwithstanding their inter* 
est and importance, it must be admitted to be a work 
whidi should be rather frequently than continuedly in 
the hands of the student. Like some other works of 
great value, it fatigues more from the multiplicity of 
its topicks, than from the dulness either of its matter 
or manner. The most judicious method, therefore, of 
reading this work, is to take it up at intervals, and to 
impress faithfully on the mind the law as it existed at 
a particular period, before proceeding with it in all its 
variety of changes. A contrary procedure might en- 
gender confusion in a work embracing the revolutions 
and modifications of the law of England through many 
centuries. , The advantage of this methpd of reading 
Mr. Reeves^s history is strongly impressed on our 
mind, i5rom a lively recollection of the pleasure and be- 
nefit we receiyed from devoting to it an hour or two a 

Aay; from which we huve always thought we gained 
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more useful knowledge til English law <&an from any 
other work placed in our hands during our leg^l no^ 
vitiate* The propriety of the pUoe 9«signed it in 
4his Course^ viz* between the works of Blackstone 
and Wooddeson^ and the gneat Gommentary up<m Lit- 
tleton^ is strengthened by the views of its author. ^^In 
pursuing the changes^'rsays Mr. Reeve^^ ^^in our kw& 
4hns far^ it is hoped that if nothing is added to the 
«tock of professional information^ something is Aou 
towards giving it such illustration and novelty^ as 
may assist the early inquiries of the student. The 
investigation here made into the origin of English 
Tenures, the law of real property, the nature of writs, 
aiid the ancient and more simple practice of real ac- 
tions, may, perhaps, facilitate the student^s passage 
..from iPlaokstone^s Commentaries to Coke upon Little- 
ton; and better qualify him to consider the many 
points of ancient law which are discussed in that 
learned work." 
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TITLE in. 

^'Etnisit me mater Londinum, juris nostri capessendi gratil; 
cujus ciim yestibulum salntdssem, reperissemque lingaam pere« 
grinam, dialectum barbaram^ methodum iQconcinnam, molem 
Don ingentem solum, sed perpetuis humeris sustiuendamy exce- 
dit mihi fateor arumus.",.«,.sPELMAN.* 



THE LAW OF RBAL RIGHTS A5D RBAL REMEDIES. 

I. The Law of Real Rights. (J^Tote 1.) 

1st. Coke's Commentary upon Littleton's 
Tenures. [Hargravc and Butler's edi- 
tion.] (J^ote ».) 
Sd. Cruise's Digest of the Real Law. The 
following select Titles: CJSTote 8 J 
1. Lands, Tenements, and He-"^ 

reditaments. 
S. Incorporeal Hereditaments. 
The following: 
Common, -i 
Ways. 
Offices. 
Franchises. 
Rents. 



^(JSTote 4u) 
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^Vide note 3 to this Title. 
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3. Estate in Fee Simple. 

4. Estate Tail. 

5. Estate Tail after possiMBty of 

issue extinct. 

6. Estate for Life. 

7. Estate for life and Occupancy. 

(JSTote 5.) 
8« Leasea and Terou for years. 

(Xote 5.) 
9. Estate from year ") 

. / Treated under 

10 year. y ^^ ^^^ ^^^^ 

10. Estate at Wifl. j 

11. Estate at Sufferance. 

15. Estate by Curtesy of En^and.^ 

13. Estate in Dower. 

14. Jointure. 
Iff. Estates upon Condition. 

16. Mortgage^t J 

17. Reversion. 

18. Bemainder. [IVeston on Cros 

Remainders.'} (Ncte %.) 

19. Teame^s Essay on Contingent ^ S « 

Remainders. 
«0. Fearne's Essay on Executor 
Deviees. (Nijte ^.) 
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♦ t Vide Section ^^Miscellaneous,'^ end of this 3d Title, and 
read the opinions &c. there recomimeni^d in the order there set 
down, and in connexion with the above subjects. 
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81. JWnt 'fenancy. ^ 

.J, / THE NVM9SK. 

ss. Tenancy m Common. > and relation 
23. Coparcenary. 3 ""^ ''^"''•' 

54. Descent* 

55. Purchase; and herein of 

Title by 
Esdieat 
{description. 
Deed.t 

Private Act of Parliament. 
King's Grant. 

Devise. J h 

^6. Use. ? ^^^, , 

H. The Law of Real S^medies, fJfote 9. J 
l8t. The lOih and llth chapters of the 3d 

vd. of Blackstone's Commentaries, 
sd. Comyn's Analysis of Real Actions.J 
E. 3d. Title Assize, i Bacon's Abridgment. 
4th. Booth on Real Actions/ (American 
edition is preferable.) 

LORD COKE'S REPORTS. 

[Select Cases therein on the Law of Meal Mights and 

Meal Memedies.'] 

[In recoinmendiiig to the industrious student the 
earnest perusal^ in lord Coke's reports, of certain cases 

'tVide nMe in tkjs preoeduig puge. :t:Vi(l<$ 1 Gomjn's Dig. p..l40. 
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on the law of real property^ we desire to impress him 
with the strongest sentiments of respect and venera- 
tion for the writings of this distinguished luminary of 
the law. 

The youth who would drink deeply in English 
jurisprudence^ must resort to the fountains; for al- 
though the waters of many of the streams which 
flow from them may he sweeter and more limpid^ they 
are hy no means so strongly nutritive: they may allay 
the thirst of the moment^ hut leave no very durahle or 
profitable effect. 

The writings of lord Coke are to be regarded as 
a rich and abundant source of legal wisdom^ which 
though strongly tainted with the affectation and pe- 
dantry of the age in which he lived, and almost de- 
void of that lucid order and harmony of style which 
characterize, the legal works of the present day, pos- 
sess a charm of a more lasting and useful character; 
and which, perhaps, is somewhat heightened by the 
very quaintness that so strongly distinguishes them 
from the productions of more recent times. 

It would be no less than ingratitude in the anxious 
inquirer after legal knowledge, to disregard the labours 
of this great and estimable sage of the law; since he 
appears to have been ever anxious to simplify, and so 
elucidate his subject^ as to reduce it to the level of the 
student^s comprehension. How much do we find in 
his learned ^^Commentary on Littleton,^' and his pre- 
faces to ^^The Reports,'^ expressly designed to en- 
courage the desponding student, to relieve his doubts, 
banish his fears, foster his hopes, and encourage his 
aspirations! How animating the assurance, and with 
what paternal anxiety is it given, that ^^altkough he 
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may noty at any one time^ feaeh the meaning of his 
mlkor; yet at same other ame^ and in some other 
flacey his douJbts will be cleared J^ ^'Our stodent,^^ 
says he on another occasion^ ^^miist t^member that the 
knowledge of the law is like a dmp well^ out of 
which each man draweth according to the strength of 
his understanding. He that reacheth deepest> seeth 
the amiable and admirable secrets of the law, where^- 
in I assure you the sages of the law in former times 
have had the deepest reach. And as the bucket in 
the depth is easily drawn to the uppermost part of the 
water^ ^for nuUum elementum in suo propria loco 
est grave^J yet if taken from the water, it cannot be 
drawn up but with great difficulty; so, albeit, the 
beginning of this study seems difficult, yet when the 
professor of the law can dive into the depth, it is 
delightful, easy, and without any heavy burthen, so 
long as he keeps himself in his own proper element.'' 
But notwithstanding we are thus grateful for the 
useful labours of this Hercules in the law, and thus 
friendly to his works, we would by no means carry 
our veneration so far as to sacrifice our Blackstone,^ 
Fearne, Hargrave, Butler, Powell, Cruise, Jones, &c. 
to ^^The Breports,'' or the pages of the ^^Institutes.'' 
We must not so prefer the undigested mass of learn- 
ing of my lord Coke, as to neglect ^H^^he Essay on 
Contingent Remainders and Executory Devises;'' the 
valuable notes of the editors of the ^^Commentary on 
Littleton," or the learned, lucid, literary and legal 
^'Essay on the Law of Bailments," whose illustrious 
author, as Gibbon remarks, "was, perhaps, the only 

* Vide Black. Com. page 5. 
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lawyer equally conyersant with the Year Books of 
Westmingter^ the Goomieiitaries ^ Ulpiaii^ the Attick 
Fleadiogs of IsaBus^ and the Benteuceit of the Arabian 
and Persian Gadis*'^ Nor should we be fiithfdl to 
the object of our undertakings w^re we to recommend 
the entire perusal of my lord Coke's Reports^ or other 
writings; for although our admiratuHi be strong^ yet 
an attentiye examination of the whole has conyinced 
|iS; that there are very many cases whicfa wtniM be of 
little or no utility to an American lawyer; and o&ers, 
for various reasons^ scarce worth the. labour and time 
of perusal. It is our otyect^ therefore^ carefully to se- 
lect for the student such as are most worthy his atten< 
tive study; and in order to render this sdectkm as 
valuable as posisibte^ we bave^ with no little care and 
labour^ given a very concise abridgment of most of the 
cases recomm^ideds and suljmned reference^ to suck 
leading and distinguished cases, and sources of infor- 
mation on the points ccmtained in my lord Cdke, as 
might present in one connected view the entire learn- 
ing of all that is particularly valuably in the law trans- 
mitted to us by this illustrious reporter. 

The cases recommended in this and Titte lY. are 
scarce one sixth of the whole number contained in 
^fThe Reports/^ Our anxiety that the student should 
profit by our careftil and labcnious seledUon, induces us 
to state our confidence that this selection will be found 
judicious, and prove highly valuable to him. Let not 
the student, ho>vever^ suppose that all the omitted 
cases are useless; this is far from being the case; our 
selection embracing only those of singular excellence.] 
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BULBS TO BE OBSXBVBD tK BBABII^ LOBB OO&B^ft 

BBPORT8. 

1st Where the cases are preceded by the pleadings^ 
read the pleadings with great attention; examine the 
points raised by them^ and set these carefully down: 
the case should then be read^ and the questions of law 
thus collected, should be conifiared with fliose litiga- 
ted before the court. 

Sd. As lord Coke is generally desultory and dif- 
fuse, frequently blending points of law^ neither raised 
by the pleadings nor agitated before the court, but sug- 
gested solely by his lordship, the student should at- 
tentively discriminate between the questions actually 
at issue, and the obiter dicta^ the opinions of counsel 
drguenio^ and those of the reporter; so that, in citing 
from these reports a point of law, as there judicially 
established, it may not prove to have been merely an 
obiter dictum^ the opinion of the litigants, or the idea 
of the reporter, 

3d. Where the cases are followed by JWte, give 
such nota a cursory reading, in order to judge of the 
necessity of a more attentive perusal. If important, 
(as many of them are,) read them again with attention. 

4th. The leading cases in lord Coke's Reports being 
often referred to, and cited with distinguished respect, 
and being reported very much in detail, and with but 
little attention to method; so that the points adjudicated 
are not easily ascertained, but in order to arrive at 
them, require frequently an attentive perusal of the 
^'kole case; the student would be profitably employ- 
ed in concisely abridging some of these difficult and 
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sbod MXL itttecert And tir af movelfy en it^ whieh we 
do not meet vriih. in any other eMfty on tliat doctrine.] 
Vide also Go. JAiL 376^ Snfler'A note. 

Partienlar Befirences. Bagshaw i^. Bpencer^ 1 
CoUec. Juri. 878. Wrigkt 'e. Pearson^ Ambler^ 90S. 
Austen v. Taylor^ AaiMer^ 976* Jones v. Mot^an^ 
1 Bro. Rep. 206. Hodson v. Ambrose^ Bong. 337- 
Boe V. Fenneroe^ Boug. 41879 and the very able notes 
of the reporter. Pybus v. Mitford, 1 Vent. 372. 
Loddington v. Kine^ 1 Ld. Bay^ SOS. Svm. Black- 
gtone's argument in Perrin v. Blake^ Hargnve's 
Law Tracts, 467» 

IKtfttZntttt ^^ ^^ ^"^ important rale to have 
to 2ittltVUUtl excited considerable attention in the 
Cfl0(0» courts of this country; and to hare 
been argued with no less ability and learning than in 
the courts of Westminster. The student will And the 
following cases to be distinguished by g^^eat research. 
Smith and Wife v. Chapman, 1 Hen. and Mumf. S40. 
[This is the most valuable case to be found in the 
American Reports.] Brandt v. Gelston, (an able 
case,) S John. Rep. 884. M^innis and Wife v. 
M^Peake, Penn. Rep. 891. Bisluqi v. Selleck, 1 
Bay^s Rep. S99. Bott v. Cunningham, and Bott v. 
Wilson, 1 Bay's Rep. 4*S8. 457. Shermer v, Sher- 
mer's Exs. 1 Wash. Rep. S67. Roy t?* Gamett, S 
Wash. Rep. 9, (a good case.) 

Bsferences on the other resolutions in Shettfs 
case. On the first resolution, vide S Cru« Big. p. 35S, 
from sec. d to 14, both inclusive, as to the relfftian of 
the judgment; and as to the suing of execution against 
the issue in tail, where tenant in tail had died before 
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execatioA BMta4tAy v, 6 Cm. Big. p« 4iS8^ } 13^ 14. 
Co. LUt. 361. b. 

€]iui>LBiGH'9 Case* 12D. a. 

Tfaisr Gaae h imprnfUuty as- fblly argaing and esta^ 
bMdng the dMto'me of icintiUa juris, and of the 
destractitti of coi^iigeiit vme^y by divestiBg this pos- 
iHUily of a semn. 

B^renees. Vide ButleFs note, 1 Co. Litt. 873. a. 
Mkf^B editioii of F6arne> Sffl, (y) where this case 
ifi al^idged^ also m the same work^ appendix No. 
2; lord eMef baron ^BberC's remarks on the doctrine 
tiisdntiUa juris, or Gilbert on Uses and Trusts^ 

E. The REC^Tbn <li^ CRBmitre^irOK^s Oase. IdS. a. 

la tkb ease held that a lease to A. for eighty years^ 
if she so Idng liTO^ and if nhm die or alien within the 
ttid tenn^ then to B* for as many years as shonld re- 
B^ain afitear A/s iealtti^ for kiid during the residue bfi 
^A tmn of weighty years^ ^as Toid as to B. o^' tlie 
priaciple^OKttthem eonid be bo remaindei^ of a teiw^ 
^r a pvii^li^iis eMate/or Uf&f also that it was a mere 
fosnlfiUiff; ' mA tbiat it was'v^id tofv uncertainty of 
cftmm^ceift^ift. 

S4fgreneBB. 'flat a remainder of a term after a 
KmitaAon tMp lifb is no w held ^ood^ vide Mannifig'il' 
case, 8 Co. i^9, and refig^rences: and that ^^etm^^ not 
^ttly signifies interest but time, and that such a re- 
Biainder is valid^ v. Plowden v. Cartwright^ 1 Burr. 
283. a Black. Comm. 144. 

17 
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E. MiLDMAY^s Case. 17^. a» 

Of the consideration requisite to raise an use in a 
covenant to stand seized^ or a deed of bargain and 
sale. 

References. Vid. the doctrine of Mildmay^s case 
fully considered in 2 Fonbl. on Equi. 25y ^ S. Rob. 
on Sta. Frauds^ 119^ note. 4 Cru. Dig. tit xxxii. 
ch. xvii. J 60, 61, 6S. 2 Black. Conun. 296. Ward 
V. Lambert, Cro. Eliz. 394. Anonymus 2 Vent. 35. 
Fisher v. Smith, Moor 569. Bolton v. Bish. of Car- 
lisle, 2 Hen. Black. 259. Hudson v. , Chapman, 3 
John. Rep. 484. Ware x>. Carey, 2 Call. Rep. 263. 

SECOND COKE. 

B. Mansbb^s.Case. 1. a. 

A deed should be read i%^ an nnlaUerei, man, if he 
require it, hefidre he be compelled -to sign it^ and if is 
a language unknown to fadm, it must be (^Anslated to 
him: but if one be bound that another shall execute a 
deed, the person iso bound must see, at his peril, that 
tfae deed be exeaited by, this third !p^r»iln. The 
pleading in this case was bad for uniDeiiaiiity. 
' IL(^eT0nce8. On the 1st. resoluUon^^^ refefences 
to Thorogood^s -case, 2 Coke 15. a. On*^ 2d reso- 
lutm \\ 1 Ba. Abr. 667^ Co. Litt. S08. On the 
insufllciency of . the pleading, v..> 2 Ba. Abr; 89. 5 
Ba, Abr. 411. 2 Wms. Saund. 49. No. 1. 
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Goddard's Case. 4. a. 

That a deed takes effect only from delivery; so that 
if it want date^ or have a false or impossible one^ it 
is good; and the delivery ascertains the time from 
which it takes effect: only three essentials to a deed; 
viz. writing, sealing, and delivery. 

References. As to date of a deed^ v, Jacob's Law 
Die. title ^^Date/' As to delivery, v. Goodright v. 
Strahan, Cowper S04. Hall v. Cazenove^ 4 East 
4?7. As to pleading that a deed was in fact made 
on a day different from its date^ and that plaintiff is 
not estopped to plead thus^ v. 4 East 4/77« As to seal- 
ing, V. the very able opinion of judge Haywood in 
Jugram !?• Hall. Haywood's Rep. 193. That a 
scrawl of a pen is a seal in Virginia, v. Jones v. 
Logwood, Wash. Rep. 4S: not so in New- York. 
Warren v. Lynch, 5 John Rep. 239. But a deed 
made in Pennsylvania, and sealed with such a scrai?^ 1^ 
which in that state is sufficient, may be sued upon as a 
sealed instrument in New-York. Meredith t?. Hins- 
dale, 3 Caine^s Rep. 363. 

Thorogood's Case. ffe. a. 

Fraud in the execution or obtaining of a deed vi- 
tiates it. Deed must be read to obligor^ if required, 
and in the very words of the deed, and, if required, 
the very effect and purport must be declared. 

References. Fraud in the consideration of a deed 
cognizable only in chancery; aL as to fraud in the 
execution. 3 Dun. and Ea. 4S8. Hayne v. Maltby. 
Bridgtnan v. Green, 2 Vez. 445. 627- Vid. the opi- 
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Bion of judge Rush on tlie 4th. reason assigned for a 
new trial, in the case of Wright v. Tower, Appen- 
dix to American edition of Donglai^'s Rep. Sd. vol. 
Vrooman v. Rielps, S John. Rep, 177- Bmt in Penn- 
nylvaiiia, fraud either in the consiieratum or execu- 
tion of a deed, may be taken advaiitage of under the 
plea of payment, fee, 

£. Buckler's Case^ OS. a« 

A. tenant for life, remainder to B. in fee. A. leases 
for four years to G. A. then granted tenementa prm- 
iictm to D. hahendum from the next least, fcir life: 
titer the feast C attorned, and his lease expired: B. 
then entered, and made a lease at will to £, to whom 

A. levied a fine come ceoy &c. B. the tenant in fee in 
remainder, entered a^d leased to the plaintiff^ who 
brought ejectment against £. who had entered on the 
premises. Judgment for plaintiff and resolved^ 

1. That the grant to D. was void, as being an es- 
^te of freehold to commence infuturo. 

2. That the grant being ab initio void, was not ren- 
dered good by the attornment. 

8. Th^t as D. entered under colour of a void grant, 
he was a disseisor. 

4. That if the fine had been levied to D. himself, 

B. might have entered. 

5. That the fine levied to E. is a forfeiture, and B. 
might enter, 

JSieferences. That njireehold cannot be granted in 

future^ vide 3 Wikon's Bac. Abi. 148. Sasser v. 

Blyth, 1 Haywood's Rep. 859. (a very good case.) t 

Cru. Dig. tit, H 47, 48. 4 ^ru. Dig. tit. xxxil 
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^ £6, £7. Wallifl i?. WaUw^ « Mata. Ter* Bep. 139. 
FrawiurSdge t. Dmnbaogh^ 1 J^lui* Ca, 91 1 Swift's 
9jstem of Gpim^cticut law. 

THIRD COKE, 

BoRABTON^fi €ase. 10. a. 

Devise to A, for eight years^ remainder to terta^ 
tor's executors for the perform^'nce of his will^ until 
such time as B, his scm should accomplish his full age 
of twenty-one years; and when said B, shall attain to 
bis fiill age^ then to said B. in fee. B. died before 
twenty-one. Held that B. took a vested remainder; 
that the adverbs of time^ when and then^ only related 
to the vesting of the posaeesion, and nU the interest^ 
and that the executors took an absolute estate until B. 
would have attained his full age, 

Meferences^ S Cnu Dig. tit xvi, ch. i. $ 69^ 70^ 71^ 
1i. vid. an able opinion by Feame in his posthumous 
works^ p. 191. Wbeedrai v. Lea^ 3 Dun. and £a. 
41. Hayward v. Whit|)y, 1 Burr. 228. 

Walkek's Case, 23. a. 

D^t lies against lessee^ for rent accruing after asr 
signment; firatf because lessee cannot by his own act 
deprive lessor of that remedy which is given by the 
contract of lease; seeondly, the lessee may assign the 
term to one unable to pay; and thirdly^ there is a prir 
vity both of c(mtract and estate^ between lessor and 
lessee^ notwithstanding the assignment, 
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MefBtences:' Marsh i?* Brace^ Oro. Jac. 334!. Mar- 
row V. Tur(>i]i €ro. Eliz. 715. Taylor v. Skam i 
Bos. and Pull. 21. 1 Fonb. on Equi. 359, i vi. Thurs- 
by V. Plant, 1 Wm. Saund, S87, and notes 3, % 5. 
(A very valuable case.) Devercux v. Barlow, 2 Wms, 
Saund. 183. As to the difference between an assignee 
and an under lessee^ vide Holford v. Hatch, Doug. 
183, and the opinion of judge Tucker, 3 Hen. and 
Mumf. 468. Note. 

E. Butler and Baker's Case. S9. b. 

This case is important, principally as it contains 
much valuable learning on the doctrine of relation. 
There is also much good matter arguendo on the 
construction of the statutes of devises: the whole is 
entitled to a studious reading. 

References. Read 18 Viner's Abridg. title ^^Be- 
lation,^^ 885 to S94. Jacobus Law Die. title ^^Rela- 
tionJ^ Thomson r. Leach, S Vent. 200. Jackson ex 
dem. Rensselear 27. Ball, 1 John. Ga. 81. Jackson ex 
dem. Griswold v. Bard, 4 John. 230. 

As to the power of devising vid. Goodtitle r. Ot- 
way, 1 Bos. and Pull. 57^- (A case of great learn- 
ing.) Wliether a right of entry be devisable vid. 
an excellent case in 1 Taun. Rep. 577* Swift ex 
dem. Neal v, Roberts, 3 Burr, 1488. 

E. Fermor's Case. 77- a. 

Tills is a very valuable case, illustrative of tbe 
odium attached by the law to every species of fraud. 
Its importance may be exemplified by comparing it 
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in the reaiMvr\ ia what Ttrttte^g celebrated case is 
in the personal law. 

References. Bead 5 Gru. Dig. tit* xxxy. ch. xi. 
} 19^ 20. Englefield 17. Engi^ield^ 1 V^n. 443. 
^Traud/' Jacob's Law Die. 

FOURTH COKE. 

E. . Vehnon's Case. 1. a. 

Of jointures within the statute S7 Heu. 8. ch. x. ^ 6. 
and of collateral satisfaction in bar of dower within 
this statute; since the statute of devises 32 Hen. 8. 

References. 1 Cm. Dig. tit. vii. ch. i. § I5 ^ ^ 4. 
30, 31, 32. Ch.iii. the whole. . Tit. vi. ch. v. $ 22. 
to the end. Lariibee v. Van Alstyne, 1 John. Rep. 
307. Birmingham v. Kirwan, 2 Seho. ^nd Lef. 444». 
(A very good case.) The opinion of C. J. M^Keane in 
Kennedy ?i?. Nedrow, 1 Dall. 4tl5. "Webb v. Evans, 
1 Binney^s Rep. 565. 



E. FoBSE and; Hembling'SsI. Case, fil^ a. 

Seine, sole, dievises io B. in fee«<<whom she after^ 
wards married. Duiing her covkrtui*e she had often 
declared, Ibat B. sheuld not have the premises. Devi- 
sor, died without issue. B. enfeoffiBd the defendant 
onA/^bom C. entered, as heir, to feme, who leased to 
the plaintiff. . . 

Resolved. 1.' That the making of a will is but 
sn inception of it, and it is contrary to its nature to 
be irrevocablie; and 'as feme during coverture cannot 
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coioiternMUid it^ lieiBg #vi potutmte viri^ h%t natriage 
shall be a revocation in law« 

2« That if it Were othmwide^ it Would be Teiy de- 
trimental to wom«i5 innce after inaniage they caniot; 
for any cause^ coantermaiid their wilh 

3. That if the law permitted a woman to continue 
or revoke her will in Biich case^ it would virtually be 
the will of her husband^ since he might constrain her 
to continue or revo]i» at his pleasure^ Judgment for 
the plaintiff. 

Meference8. Read B^er on Berocaitii^ p< 19; 
SO. Doe. V. Staple^ S Dun* and £a. fi84. Brett v. 
Rigden^ Flow. BSif, a* that will HeyiTus^ if hafbai 
dies leaving the wife. Sed vid« Mrs. Lucaa's ctse, 
4 Bum^s EccL Lalw^ 48 contra. Hodson «« Jilojd, 
3 Brown^s Ch. Bqi. 384s. Vid. Rofef ences to Hei- 
stead^s case, 6 Co. 10. h« 

£• Berlackbitdkn's Case. B%. a. 

* 

This is a leading case on the law relative to waste, 
which though, in this country especially, and in no 
small degree in England, has been altered and ame- 
liorated since, lord Gohe's time, is an important ^' 
tritxe, and must not he neglected. 

B^erences. Read lord Baoon^s excellent argo^ 
ment on the case of ^^Impeachment of Waste,^' Ba- 
con's Law Tracts, SOS. As to the operation <A the 
clause ^^ Absque impetitione vasti,'' that it does not 
merely exempt the tenant from a^azY, bht testsa j^0- 
pertji in him, read the 7th resolution in il Co. 88. 3 
Woodd. Lectures 4^01. 1 Du. wd £a. 5& 1 Cru. Pis^ 
iii. i 61 to 71. As to the erections which an outgo- 
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ing i/mtnt m%y carry from the premises, read S Sel- 
win^s Nisi Priug Law 1148, aad note By 1150^ and 
note 6; also 1 Wm- Saund 323. b. No. 7- « vol. 
359. No. 11^ for a learned and perspicuous view of 
the law of waste. 

NoKE^s Case. 81. a. 

A. leased a house to B. by the words demise^ grant 
h. and covenanied that B* should enjoy it without 
eviction by lessor^ or any claiming under him^ and 
likewise that he would perform all agreements^ arti- 
cles, &c. in the indenture. B. assigned his term to 
G. from whom, in ejectione firmsB^ the premises were 
recovered by D. In debt by B. against A. it was on 
demurrer resolved, 

1. That the words demise and grant created a co- 
venant in law which might be sued on by assignee. 

3. That the obligation extended to covenants in 
law, as well aa to covenants in deed... 

3. That although the recovery ' was by verdict, 
plaintiff nught to have shewn that D. had an elder ti- 
tle, otherwise the covenant in law was not<broken; and 
for this, judgment was given for defendant. 

4i. That the express covenant qualified the gene- 
rality of the covenant in law, and so restrained it, by 
the mutual consent of the parties, that it should not 
extend further than the express covenant. 

References. That a particular^ exjpress covenant 
restrains a general covenant in lawj vid. 1 Wm«. 
Saund. 60. No. ». Hale v. Beering, 11 Modern, 113. 
Hayes a?. Bickerstaff, Vaughanl26. Co. Litt. 33SNo. 
Kent V. Welch, 7 John. Rep. 858. Frost et al. v. 

1» 
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Baymon^ 2 Caine's Rep. 188. That this doctrine of 
implied covenants is confined to real property^ Vr 3 
Comyn^s Digest^ tit. Covenant^ A. 4. 2 Selwin's 
Nisi Prius, 40S. No. 12. 

£. Dumpor's Case. 119. b. 

A. leased to be B. with a proviso that B. or his as- 
dgns should not alien the premises without special 
license. A. afterwards^ by deed^ licensed B. to alien 
or demise the whole or part to any person or per- 
sons. B. assigned the term to T. who devised it to 
his son^ upon whose death it was assigned by the ad- 
ministrator to the defendant. A. entered for condition 
broken. Resolvei, that the condition was firtaUy de- 
termined by the license to B. for lessor cannot dis- 
pense with an alienation for a time^ and afterwards 
make the same estate subject to the proviso; for the 
condition is entire. 

References. Bead 2 Cm. Big. tit. xiii. ch. i. $ 32 
to 48. Morgan v. Slaughter^ 1 Day^s Espinasse's Nisi 
Prius Bep. 8. 2 Selwin^s Nisi Prius, 408, J 5. 

FIFTH COKE. 

Clayton^s Case. 1. 

A lease was dated S6th May for three years front 
henceforth^ but not delivered till the SOth of June, at 
four o'clock in the afternoon. Resolved, 

1. That henceforth shall be accounted from the 
ieliverif. 
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S. That the lease determined the 19th of Jane in the 
third year; for no fraction of a day is regarded in law. 

3. That the day of delivery is included. But if a 
lease is to begin from the day of the makings or from 
the day of the date^ the day is excluded. From the 
date, and from the day of the date, is all one. 

[The decision in the third resolution has excited 
considerable legal controversy, some holding with 
lord Coke, that "from the date^^^ and ''from the day 
of the date/^ mean the same thing, while others con- 
tend that the former includes^ the latter excludes the 
day: some hold that the authorities are contradictory 
and irreconcileable, and that these expressions may 
be construed either inclusive or exclusive^ as is best 
adapted to effectuate the intention of the parties, and 
others have rejected the doctrine of inclusion and ex- 
clusion according to the supposed intention of the par- 
ties, and assert that the authorities are not at variance 
with each other.] 

References. Read Pugh v. duke of Leeds, Cow- 
per's Rep. 714' [Lord Mansfield, in a very able 
opinion, decided in this case, that a power to lease in 
possession was well executed by a lease to commence 
from the day of the date^ and that 'fvow?^ may ope- 
rate either inclusively or exclusively, according to the 
context and subject matter.] Powell on Powers, 433 
to 541. [In this very learned and elaborate examina- 
ation of this subject, Mr. Powell has with great in- 
dustry and skill investigated and arranged all that 
has been advanced from the earliest times on this 
point, and, as we conceive, fully vindicated the au- 
thorities from the charge of contradiction; and has 
shewn that all these apparently variant cases are re- 
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condleable^ on a ground of distinctioii numiiig ttiraaglt 
the whole current of aathorkies. This very admirable 
argument well merits an attentive reading. Should th^ 
student^ however^ decline reading it^ he will find a 
concise abridgment of it by Mr. £vans in Us ^^Y tew 
of lord Mansfield's Decisions/' vol. L SSI to SS9*] 
The King v. the inhabitants of Gamlingay^ 3 Pu« and 
£a. 573* Castle v. Burditt^ p. 6S3. 

E. Jewel's Case. 3. b. 

Resolved, That a lease of a Fair^ being an incor- 
jpareal hereditament^ is not a lease within the sta- 
ute^ 1 £liz. ch. xix. and that such lease^ though good 
by way of contract between lessor and lessee^ is avoid- 
able by the successor of the bishop who made thf 
lease. 

Meferences. Read the Dean and chapter pf Wind- 
sor V. Gover^ S Wms. Saund. 30S^ and notes. % 
Wilson's Rep. 3S. Go. Litt. 44. b. note 3. 

* 
E. Justice Windham's Case. 8. a. 

Where, by construction of law, joint words may b^ 
taken respectively and severally * This is a very cele- 
brated case on that doctrine. 

Reference^. Read Veal v, Roberts, Cro. Eliz. 
199. Cook V. Gerrard, 1 Wms. Saund. 181. Vid. 
Slingby's case, 5 Co. 13;» and references, where words 
several in their usual operation were disregarded, and 
the obligation containing them held to be joint in its 
effect, in respect to the joint interest to which it re: 
ferred. 
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Hbnstsad's Case. 10. b* 

If feme lessor or lessee at will take hud^and^ the 
lease is not thereby determined^ for this might preju- 
dice the husba&dy aad feme after marriage cannot de- 
termine the estate herself. 

References. Read 1 Wilson's Bac. Abr. 488, 
Ulait 55. i Salk. 117. pi- 9- 

£• Iv£s' Case. 11. a. 

A. leased to B. tor thirty years^ except aU woods 
und nnderttwods growing on the manor; then made a 
second lease to him of all the woods and underwoods 
for sixty rtwo years^ absqiie impetitione vasti; and af « 
terwards made a third lease of the manor for thirty 
years^ to commence from the expiration of the first lease 
for thirty years. The thirty years ex^re^ and B. cut 
down trees. In waste it was resolved, 

1. That by the e:^ception of the woods^ &c, the soil 
itself is excepted. 

S. That notwithstanding this exception, the woods 
^nd underwoods passed by the If^ase of the manor. 

3. That by acceptance of the third lease, though 
to coinme4ce infuturoy the second lease was immedi- 
ately surrendered, for the lessor^s ability to lease is 
thereby affirmed, and the trees being thus joined to the 
the land, lessee was liable. Judgment for plaintiff. 

References. As to the first resolution, vid. Rich. 
Liflford's case, 11 Co. p. 49. b. 50. a. The opinion 
on the second •bjection made in that case. As to the 
pature of an exception in a deed, read Shepherd's. 
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Touchstone^ 78. On the kind of interest which a 
grantee of trees has^ read Clap v. Draper^ 4 Mass. 
Rep. S66. On the third resolution read Doe ex den. 
Earl of Berkley v. Abp. of York, 6 East, 100, the 
opinion of lord Ellenborough. Read also Davison 
V. Stanley, 4 Burr. 8£10. Smith v. Maplebank. 
1. Du. and Ea. 441. 1 Wms. Saund. 836. b. note. 

The Countess op Shrewsbury's Case. 14. a. 

The countess brought case against her tenant at witt 
of a house, which had by accident burnt down. B^sol 
vedy that plaintiff could not maintain her suit because at 
common law lessee for life or years was not responsi- 
ble for voluntary or permissive waste, as they came 
in by the act of the lessor; and so tenant at will is not 
answerable for permissive waste, not being within the 
statute of (Gloucester, which gave remedy for waste 
committed by tenant for life or years. But lessee at 
will is liable in trespass for voluntary waste, for this 
is a determination of the will, and lessor may SQ^ 
without entry. 

References. Read Hargrave's note 1. Co. Litt. 
57. a. i Wms- Saund. 3S8. b. No. 7. 1 Cru. Dig 
p. 78, J S9, 60, p. S57, Hl^ p. 272, § 15. [This case 
is sometimes called the countess of Salop's case.] 
Phillips V. Covert and Covert, 7 John. Bep. 1. 
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Spencer's Case. 16. a. 

This is a very leading and distinguished case on the. 
rights and respcmsibilities of assigniies to the. cove- 
rm% expressed and implied^ in an indenture of lease. 

Read Bally v. Wells, 3 Wilson's Rep. 2S. Church- 
wajrdens of St. Saviour's, Southwark, v. Smith, 3 
Burr. 1271. Tatem v. Chaplin, S Hen. Black. 183. 
Espinasse's Nisi Prius, Gould's edi. vol. i. part ii. p. 
145 to 155. Webb v. Russell, 3 Du. and Ea. SIO. 
Mayor of Gongleton v. Patison, 10 Ea. 130, and the 
following American cases. Nesbit v. Nesbit, Taylor's 
Rep. 83; (a very good case.) Lot v. Thomas, 1 Pen- 
nington's Rep. 407. Pollard v. Shaaflfer, 1 Dallas's 
Rep. glO. ])evisee of Van Rensselear v. exrs. of 
Platner, S John. Ca. S4. Moale v. Tyson, S Harris 
«i(lM<Henry,887. 

The Lord Cheney's Case. 69. a. 

Resolved in this case, that no averment out of a will 
shall be received; for a will concerning lands, &c. 
oaght to be in writing, and the construction should be 
collected from the words of the will, and not by any 
&vement out of it. But if a man has two sons named 
John, an averment in such case may be received, in 
<^rder to shew which of them the devisor meant. 

S^ferences. There are few doctrines in the law 
of greater importance, or attended with more difficult 
culty^ than the admissibility of parol and extrinsick 
testimony to affect written instruments. There has 
been much written on the subject, and innumerable 
cases of great learning on it are reported. We pre- 
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sume that we cannot do better than to refer the s(tu- 
dent to Mr. Boberts's very able chapter on this sub- 
ject^ in his Treatise on the Statute of Frauds^ page 
10 to 90; and the following valuable cases which Mr. 
Roberts has strangely omitted to notice. Freeland v. 
Bnrty 3 Du. and £a. 4/4. The king v. inhalntaiits 
of Scammonden^ 47'4. The king v. inhabitants of 
Laindon^ 3 Du. and Ba. 379. And for the cases 
which have occurred in the American courts^ t. Rao- 
dalPs edi. of Peake's Bvidence p. 117^ No. 0; or 
Bayard's Digest of American Cases on the liaw of 
Bvidence^ p. 78 to 94^ in both of which w<Nrks the 
cases are concisely abridged and well arranged* 

Oland's Case. 116. b. 

If A. holding lands durante viduitate, sows them^ 
and then takes husband^ she is not entitled to the em- 
blementSf for although her estate be uiK^ertain^ yet as 
it was determined by her own aety the emblements 
belong to him to whom the lands belong: but if baron 
and feme are lessees during coverture^ and baron sow 
the lands^ and they are divorced causa pnBcontractus^ 
baron shall have the emblements^ for judicium reddi- 
tur in invitum. 

References. Bead 2 Black. Com. ISS. 145. Ja- 
cob's Law Die. tit. ^^Emblements.'^ Latham v. At- 
woody Cro. Car. 516, 
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SIXTH COKE. 

-I 

E. Treport^s Case. 15. b. 

A. tenant for life^ and B. remainder-man in fee^ 
leased to C, who in ejectione firmsB declared on a 
joint demise by A, and B. Resolved^ that this was 
the lease of A. during his life^ and the confirmation 
of B. and after the death of A, that it was the lease 
of B. and the confirmation of A. and therefore the de- 
claration on a joint demise was ill. It was further 
Held that the deed^ though indented^ was no conclu- 
siouy as it enured by way of passing an interest. 

Referenced. On this case generally^ v. 2 Bac. 
Abr. sy4, and on the point of estoppel, v. Co. Litt. 
45. a. 47. b. 9 Wms. Saund. 418. Nof. 1. Blake v. 
Foster, 8 Dun. and Ea. 487- 1 John. Ca. 91. 2 
Selwin^s Nisi Prius, 4S6. 

CoLLiER^s Case. 16. b. 

< 

Devise to A. paying B. twenty shillings, is a de- 
vise in fee simple: for the law intends a devise to be 
beneficial to the devisee; and here he may after pay- 
ment die without satisfaction; but if the payment is to 
be out of the profits of the land, devisee has but a 
life estate. / 

References. Read 6 Cru. Dig. tit. xxxviii. ch. xi. 
} 19 to 71 inclusive. Id. ch. xiii. § 26 to 34 inclusive. 
Denn t. Mellor, 5 Du. and Ea. tf58. Doe v. Allen^ 
8 Bu. Ba. 4g^. Doe v. Clark, 5 Bos. and Pul. 84S; 
(These are very leading cases.) TPhat devisee does 
19 
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not take a fee, if the estate be plainly indicated, m 
he may reject it, read Cowper's Bep. 410, and Wfl- 
lis V. Bucher, S Binney's Rep. 463, opinion of C. J. 
Tilghman on the first question. Townsend v. Bull, 
10 John. Rep. 148. (Very good cases.) 

E. Wild's Case. 17- a- 

Devise to baron and feme, and after their ieczm 
to their children, or remainder to their children: whe- 
ther they have or have not children at the time, this 
is but an estate for life in baron and feme, remainder 
to their children. But if lands are devised to A. and 
his children or issue, he having none at the time, A. 
takes an estate tailor but if he have children at the 
time, he and his children take a joint estate for life. 

References. Read Hodges v. Middleton, Dong- 
431. Powell on B^vises, 805. Seale v. Barter, i 
Bos. and Pull. 485. [That devise to A. and his w- 
»tte, he having children at the time, is an estate tail, 
and not a joint estate to A. k^ his issue for life, read 
Lampley v. Blower, 3 Atk. 8^7; for since Cokeys time 
the word issue has become as proper a word of linw*^' 
tion, as the expreswii^n "heirs of the body.^^] 






Marquis op Winchester's Case. S4. a- 

I 

That the law does not merely require a testatoiv a 
the time of making his will, to be so possessed of me- 
mory as to be able to reply to familiar and usual ques- 
tions, but he must have a disposing memory, so tw 
be may devise his lands with reason and understand- 
ing; and this is what the law calls perfect memory* 
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References. Read 1 Fonb. on Equ. 69^ and note 
(x.) 7 Wilson's Bac. Abr. 301, 303- 

E. Sir Anthony Mildmay's Case. 40. b. 

This is a great case on the subject of perpetuitiesy 
repugnant and void conditions, and particularly on 
the illegality of such provisos and conditions as de- 
stroy the incidents to an estate tail. 

References. Read Butler's Fearne, S63 to S6S. 
1 Wils. Bac. Abr. 64^. (L.) and Fearne's posthumous 
works, 335. ' 

SEVENTH COKE. 

»• 

E. Bedel's Case. 40. b. 

This is a noted case as to the consideration requi- 
site in a covenant to stand seized. A use will arise 
to a wife without expressing any consideration in the 
covenant^ and though the consideration which is ex- 
pressed; runneth not to the wife^ yet a consideration 
which stands with the deed may be averred. What 
is a covenant to stand seized^ and what a bargain and 



References. On the covenant to stand seized to 
uses, read 7 Bac- Abr. 94 to 103. S Fonb. on Equ. 
26 No. (h.) That sometimes a deed which cannot 
operate in one way^ may in another^ and sometimes 
either way, at the election of the party, read 3 Wms. 
Saund. 97. No. 1. Jackson v. Dunsbaugh, 1 John. 
Ca. particularly the opinion of Lewis J. p. 69, that 
in the state of New-York, a deed from a father to his 
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8on^ with t^ pecuniary coiisideitttiioii^ may opei*ale a^ a 
covenant to stand seized^ as was the case in England 
prior to the statute S7 Hen, 8. ch, xvi^ of enrohnents, 
as that statiite is local in its prayUiona^ and eons*- 
quently inoperative in that state. 

£. I'ox's Case. 93, •,, 

• > 

A deed may operate as a bargain and sak^ thougli 
the words bargain i^id sell be not used. An actual 
seisin in the bargainor is not requisite, A chattel 
interest in land cannot be conveyed by bargain and 
sale^ though one who is seized may bargain and sell 
for years. 

References, Read 4 Crn, Dig, tit, xxxii, ch, xi, 
} 4, 5, 6, 7. 15, 16. 31. 

Ef Matthew I^annlng's Case^ 96, a, 

I 

This and I^ampet's case^ 10 Co, 46^ established the 
)aw^ that after a previous devise of the u^ and ocet^ 
patioji of a term^ or the term itself^ for life^ a luuita- 
|ion over \^ good^ by way of executory devise, I^ 
this case there were five points resolved^ after which 
sir William Cordell's case^ in part^ is subjoined; and^ 
in the note, Welden's case, the most important resolu- 
tion in which was, that vendeis under a lawful judg- 
ment aiid execution, has a good titles although the 
judgment be afterwards reversed. 

Re^T^nces* On the 1st, 3d, and 4<th resolutions^ 
y|z, as tQ th? pxecutor^ devise of chattels, real a?i4 



TITLE IIX. ^t 

personal^ read Butler's Fearne^ p. 40 Ito 41 S^ and p. 
4S>L^3. 6 Cm. Dig. tk. xxxviL ch. xix. M et seq. 
As to the 6th resolution^ and GordelPs case^ read 
Cro. Eliz. 316^ and White v. Sinqisoii^ S Ea. 16S^ 
where this point in GordelPs case is fiilly considered. 
As to the titL^ of vendee under ^ lawful judgment 
and execution^ although judgment be reversed^ read 
% Wils. Bac, Abr, 506. 740. ^^Execution/' (Q.) 
Garter v. Simpson^ 7 Joluu Bep« 639^ Bunley v. 
Uwbert, 1 Wash. Rep. 308. 

NINTH COKE. 

Thorgughgood's Case. 136. b. 

A deed cannot be delivered as an escrow to the 
party to whom it is made; delivery must be to a 
stranger. Belivery of a deed of feoffiment on the 
land does not amount to livery of seisin^ but^ if de^ 
livered in the name of seisin^ this has eo instanti a 
twofold operation^ viz. as livery of seisin^ imd a de* 
livery of the deed. 

References. Of an escrow, read 4 Cm. Big. tit. 
xxxii. ch. ii. ^ 64, 55^ 56, B7, 98, Wheelwright v. 
Wheelright, S Ma$s, B^p. 447. ]Pect v. Ghoodwin, 
Kirby's Rep. 64. Babcock v. Steadman, 1 Root's 
%87, 



130 PARTICULAR SYLLABUS. 



TENTH COKE. 

E, Lamfet^s Case. 46. b. 

Termor for five thousand years devised the term to 

A. for life^ and made him his executor^ remainder to 

B. and the heirs of her body. B. and her husband 
release to A. who demises to C. the defendant. B.'s 
husband dies^ and A. dies^ and B.'s second husband 
demised to the plaintiff. Judgment for the defendant^ 
and resolved^ 

1. That a devise of the use of a term for life^ re- 
mainder for life, is good by way of executory devise. 
S. That such a devise of the term itself is good. 

3. The executory devise is not defeasible by any 
act of the first devisee. 

4. A.'s assent, as executor, to the devise to him; 
enured to B. 

5. That if the executor in such a devise enters 
generally^ he takes it as executor, which is his first 
and general authority, and not as legatee, unless there 
be some further act of assent. 

6. That B.'s executory interest was not assignable. 

7. That such executory interest might be granted 
or releasied to him in possession. 

8. That by the release A. had an absolute estate 
in the residue of the term. 

g. That A/s assent to take the term as legatee^ was 
sufficiently evidenced by the request and acceptance 
of the release. 

References. On the 1st, 2d, and 3d resolutions, 
in liddition to the 3d and 4th resolutions in Matthew 
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Manning's case^ 8 Go. 96^ and the references thereto 
stated by us, read Mr. Hargrave's very learned and 
able historical view of the rise and progress of exjecu- 
tory devises, in his argoment in Thelluson v. Wood- 
ford, 4 Vez. Jun. 247. If Mr. Hargrave's Juridical 
Arguments be accessible to the student, he will find 
the argument in Thelluson's case more fully reported 
in that work. 

On the 6th and 9th resolutions, .read Holmes r. 
Young, 1 Strange, 70. * Espinasse^s Nisi Frius 
Cases, 154. Say and Sele v. Guy exr. Same par- 
ties, 3 East, 180. 

On the 6th resolution, read 1 Fonb. on Equ. p. SIS 
to S38, and Butler^s Feame, p. 548, } 10, and note 1. 

On the 7th resolution, read 5 Ba. Abr. 704. (H.) 

E. Edward Seymor's Case. 96. a. 

Tenant in tail with reversion in fee, after remainder 
in tail to B. bargained and sold to C. in fee, and a 
year after levied aj^nc to him with general warranty. 
C. enfeoffed D. who died, leaving E. his heir. B. 
died, leaving issue F. Tenant in tail died without 
issue, and in ejectione firmae by E. as heir of feoffee, 
against F. claiming as heir to the remainder in tail, 
judgment was given for defendant, and resolved, 

1. That G. the bargainee, had by the bargain and 
sale, an estate descendible to his heirs, during the life 
of the bargainor; that of this his wife might be en- 
dowed, and also that he had the reversion in fee ex- 
pectant upon B.'s remainder in tail. 

S. That the fine to the bargainee created no dis- 
continuance, as tenant in tail, at the time it was levied, 



IdJB PARTICULAR SYLLABUS. 

bad no estate of freehold^ bat that it merely confinned 
the bargainee's estate. 

8. That the warranty did not bar the remainder. 

4. That a warranty cannot operate by way of en- 
largement of an estate. 

0. That the feqfftnent of G. was no discontinuance 
of B.'s remainder^ as none can discontinue but tenant 
in tail himself. 

6. That the Ivarranty^ if it bounds mighty if not 
pleaded^ be given in evidence. 

References. Read Doe ex dem. Odiame v. White- 
head^ S Burr. 70S. Goodright ex dem. Tyrrel v. 
Mead and Shelson^ 3 Burr. 1703. Took v. Glas- 
cock^ 1 Wms. Saund. S60 and notes^ in which the 
doctrines in Seymor's case are folly considered. 

William Clun's Case. 187. a. 

This is a good case on the subject of the reservation 
and apportionment of rent. 

References. Bead S Fonb. on Bqu. 383. } ix. and 
notes. Glover v. Archer, 4 Leonard's Hep. S47. S 
Wms. Saund. S88. a. note 17. 

ELEVENTH COKE. 

E. Richard Liford's Gas9. 46. a. 

This case is full of useful learning as to the inter- 
est of lessor and lessee in the trees on the demised 
premises; the operation of an exception of the trees in 
the lease^ and the interest which an assignee of the 
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reversion has in such excepted trees. (This case 
should receive a very attentive reading.) 

References. Read Co. Litt. 57. a. No. 2. iWms. 
Saund. 322. No. 5. Berry v. Heard. Cro. Car. 242. 
Bewick v. Whitfield, 1 Cox's Peer William's Rep. 
267. 

Note. The remaining twelfth and thirteenth 
books contain no cases on the law of real property 
which merit a place in the ahove selection. 

MISCELLANEOUS.^ (Note 13.) 

E. * Read (at this time) Buckworth and Thirkill, 

on the question whether haron is entitled to curtesy in 

the case of a devise to feme in fee, and if she die be- 

fore twenty-one without leaving issue, limitation over. 

She has issue which dies. 1 Collectanea Juridica, 
332. 

E. f Opinions of three eminent counsel on the 
doctrine of tacking prior and subsequent securities, 
and upon the statute 4 and 5 William and Mary, ch. 
xvi. which respects frauds by clandestine mortgages. 
2 Collectanea Juridica, S41. 

* Sir William Joneses translation of the speeches 
of Isaeus concerning the law of succession to proper- 
ty at Athens, with a prefatory discourse, notes, criti- 
cal and historical, and a commentary. Vid. vol. ix* 
of sir William Jones's works. 

t The opinion of Luther Martin esq. on the ques- 
tion of the proper rule or measure of damages in cove- 
nant on warranty. 4 HalPs Law Journal, 189. 

H Vide ante pp. 100, 101. 
30 
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NOTES ON THE THIRD TITLE. 

{J^ote 1.) Observations on the study of the 
Real Law. Some may be inclined to suppose tliat 
too much stress has been laid on the study of the in- 
tricate and abstruse doctrines of real rights, and real 
remedies; and perhaps may be disposed to condemn 
the extent to which we have recommended an attention 
to the ancient law generally. If there be such among 
those who may resort to these pages, we would remind 
them of the fallacy of that expectation which looks for 
a vigorous and manly expansion of the intellect as tic 
result of juvenile pursuits; we would interrogate them 
in the language of Horace^ 

Amphora ceepit 
Institui; currente rota cur urceug exit? 

The reply is obvious: the workmanship of the potto 
is inevitably inferiour, if the plastick qualities of tte 
clay, and the power of the moulding hand^ be no^ 
nicely and fully regarded; so if the student expect to 
become a great and enlightened lawyer, by attention 
to detatched portions, regardless of the many nice con- 
nexions and intimate dependencies which the law con- 
tinually presents; if, in the vast gothick structure of 
that science, he hopes to become the secure tenant of 
those cheerful and commodious apartments, whi^n; 
with infinite labour, have been accommodated to mO' 
dern and daily use, through any other approaches 
than the moated ramparts and embattled towers^* 

* 3 Blac. Com. 268. 
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some ancient kniglit, he may take "Disappointment" 
for liis motto. That which gave the promise of a 
great and valuable piece of workmanship, terminates 
in an ordinary bauble. 

We are too sensible of the inestimable value of time, 
especially to a student of law, to advise the perusal of 
a single page, without the deepest conviction of its 
utility; and in no instance has any thing been recom- 
mended without mature deliberation. We feel assur- 
ed that the only certain avenue to legal pre-eminence 
is through the abstruse learning of the real law; that 
lie who aspires to fame in this science must explore 
all its devious windings; must with cheerfulness pro- 
ceed, whether accompanied by the faint light of a ta- 
per, or the effulgence of noon day; and, finally, that 
lie who desires a thorough knowledge of the modern 
and practical law must, as his predecessors in fame 
have done, content himself with elaborately separat- 
ing ore from dross: for no modern lawyer ever attain- 
ed an eminence at any bar, who neglecting the myste- 
ries of ancient law, (simple indeed when properly 
studied,) derives his knowledge from by-paths, and 
culls the showy, but perishable flowers which spring 
up in profusion from the shallow soil on their bor- 
ders. Such students may close this book; to those 
who rest satisfied with elementary attainments, we in- 
genuously declare that this volume can be of little ser- 
vice; as its object is to facilitate the formation of learn- 
ed and accomplished lawyers. 

Justice Blackstone is very explicit in his opinion on 
this subject. "We shall have occasion,^^ jsays he, "to 
search pretty highly into the antiquities of English 
jurisprudence; yet surely no industrious student will 



130 NOTES ON THE THIRD TITLE. 

imagine his time misemployed^ when he is led to con- 
sider that the obsolete doctrines of our laws are fre- 
quently the foundation^ upon which what remains is 
erected; and that it is impracticable to compreheTii 
many rides of modern law^ln a scholar-like and sciea- 
tiftcal manner^ without having recourse to the ancient: 
nor will these researches be altogether void of rational 
entertainment as well as usej as in viewing the majes- 
tick ruins of Rome or Athens, of Balbec or Palmyra, it 
administers both pleasure and instruction^ to compare 
them with the draughts of the same edifices iu their 
pristine proportion and splendour.'^ 

Indeed, in taking even an exteriour view of the 
great system of English jurisprudence, we cannot but 
be surprised that any could be found willing to advo- 
cate a doctrine opposite to that which we have advan- 
ced; for so manifest is its truth to us, that we must 
suppose such contrary opinion to be confined to the 
sciolous alone; to those who from idleness, necessity, 
want of talent^ or other causes, have but glanced at the 
surface of this august system. 

The scheme of English jurisprudence, as we have 
before taken occasion to remark, is not the well di- 
gested code of an enlightened prince, nor the grand 
result of the simultaneous deliberations of a body of 
}eamed and i^cientifick lawyers; but the slow and pro- 
gressive lyork of ages, suffering many and various al- 
terations, and gradually matured by time and experi- 
ence into a vast, well proportioned, and sublime 
structure, A system of such infinite combinations, 
the great chef d^cBuvre of the jurisprudential ^kill and 
wisdom of ages, cannot but present much, the origin 
ymd motives of which are noiii^ involved in obscurity or 
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doubt, and the present utility of which may not be 
obvious; but the links of that vast chain which unites 
the whole, in order to its full comprehension, must 
be examined separately, and in connexion, — each link 
in proportion to its strength and influence in the great 
whole; and though some of them may not have re- 
tained their primary force and operation, they all serve 
for connexion; and the power of all is only to be 
fully comprehended by an examination of their divi- 
sions. The student, when he has walked thus far in 
the path we have prescribed, will be well aware that 
a great portion of the law has its foundations in feudal 
learning; and that this learning is nearly as much the 
object of research, as if he lived in the midst of feudal 
times: so likewise, in his further progress, he may 
read much law, where not only the causes, but the law 
itself have ceased to operate: but let him not hence 
infer that he has employed his time in useless matter, 
for, in many instances, though the very law be not at 
present in force, he has however acquired principles; 
and has treasured up much that will cast a pleasing 
light on what were otherwise obscurities in the present 
law of the land. On this subject we have the addi- 
tional testimony of Mr. Hawkins, the learned author 
of the <^Treatise on the Pleas of the Crown,^' and the 
"Abridgment of the First Institutes.'^ In his preface 
to the latter work he says, that ^^many have been dis- 
couraged from laying the foundation of their studies 
in those excellent books,'' alluding to books of ancient 
Idw learnings ^^because a great part of them is not 
law at this day; and they cannot easily persuade 
themselves to read so much obsolete learning, with 
that attention which is jiecessarj^ to the perfect under- 
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standing of it. But whoever considers how great a 
coherence there is between the several parts of the 
law, and how much the reason of one case opens 
and depends upon that of the other, will, I presume, 
be far from thinking any of the old learning useless, 
which will conduce so much to the perfect understand- 
ing of the modern.*^ 

It is at once conceded that the practical use of the 
doctrines of the real law is not of as frequent recur- 
rence as many others; and for a very manifest reason. 
Real property, more permanent in its character than 
any other, is less frequently the subject of contract or 
disposition, and of consequence is less often the sub- 
ject of judicial litigation; but as this law relates to 
the most valuable species of property, and as it is a 
more elaborate and refined system, and more difficult 
to be vividly and durably impressed on the mind' 
we are from these circumstaiK:es, if from no other, 
furnished with a strong reason for making this law a 
subject of devoted and earnest inquiry; for it is tlie 
experience of all, that what we have once thoroughly 
learned, seldom or never forsakes us; that when its 
pi'actical application is required, though comparatively 
but seldom, we feel a cheering confidence in the abun- 
dauce of our stores, and solve the questions proposed 
with little or no difficulty: whereas, if contented with a 
superficial knowledge of this law, we rely on our abil- 
ity to investigate these questions of abstruse real learn- 
ing, as they occur in practice, we will certainly find 
our errour to be radical, perhaps incurable, as our tune 
has then become too valuable, and too much occupied 
to be devoted to long and severe study. On the other 
hand, the other branches of the law are generally more 
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simple and easy of acquisition^ and not difficult to be 
retained in the memory: much may be treasured up 
in the course even of an extensive practice; and as it 
is of daily recurrence, it is less likely to fade from the 
memory, though not very carefully or profoundly stu- 
died at first. The real law, therefore, should at once, if 
practicable, be acquired in the detail; and so strongly 
impressed on the mind of the student, that, like his 
alphabet, it should be incapable of being forgotten, or 
like the incidents of early youth, be so incorporated 
with his mind that, although the direct occasion to re- 
vive its recollection should not very frequently hap- 
pen, yet when it does occur, this law should at once 
present itself in all its original vivacity. Let me there- 
fore, under the assurance of ample recompense, urge 
my young friends to accord their devoted attention to 
this learning; and let me reassure them that, if they 
would gain a mastery over this subject, nothing more 
is requisite than an attentive study of the course of 
i^eal law here prescribed. 

[J^ate 2.) Coke's Commentary upon Little- 
TON^s Tenures. Littleton's Treatise on Tenures is 
a neat and perspicuous view of the general doctrines 
of the real law, on which numerous and deserved en- 
comiums have been passed. The Commentary on this 
Treatise by lord Coke, though greatly defective in 
arrangement and method, though interlarded with 
much useless learning, and much other idle, and some 
absurd matter, and infected with the general pedantry 
and quaintness of the times, is however the Bible of 
tlie Law. The profound and extensive law learning 
which is to be found in this work, the numerous au- 
thorities, the many cases proposed and solved, with 
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their nice^ acute^ and well founded distinctions; the 
carefulness of the author to exhibit and trace the 
great principles of law under all their modifications; 
the tendency even of his redundancy and quaintness 
to plant these in the memory^ continue imperatively to 
urge this Commentary to the student's regard, notwith 
standing the more condensed and regular Digests of 
a latter day. It is entirely out of the question to lay 
this work on the shelf, for we know of no other which 
can fully supply its place. The notes of Hargrave 
and Butler are highly learned and useful. 

Hawkins' Abridgment of Coke upon Littleton may 
be read contemporaneously with the larger work; the 
student reviewing in the former, in one day, what he 
had read in the latter on the preceding. This me- 
thod we have found very serviceable. 

(J\rote 3.) Cruise's Digest of the Real Law. 
The feelings of sir Henry Spelman at his first en- 
trance upon the study of law, so naturally described 
in the extract which we have placed as the motto to 
this third title or division of our Course, were by 
no means peculiar to that distinguished man, but must 
have been felt by every student of those days, how- 
ever pre-eminent his talents. At that period there 
was no treatise on the doctrines of the municipal law^ 
and especially on that difficult portion of it embraced 
by tliis title, which was in any way calculated to re- 
move or illumine the difficulties so feelingly lamented 
by Spelman. The legal dialect was foreign and bar- 
barous, and the subjects were often destitute of any 
method. The novice was left to grope his way i^ 
darkness. This, however, is at present by no means 
the case. The most abstruse doctrines, even of the 
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real law^ are now simplified and satisfactorily ex- 
plained; and no fiiture Spelman^ surveying the lumi- 
ttous pages of Cruise and Fearne, will ever have oc- 
casion to despond^ or exclaim^ "excedit mihi fateor 
mimtisJ^ Mr. Cruisers Digest is a masterly produc- 
tion^ especially as to arrangement and method. 

(JVofe 4.) Incobpoheal Hereditaments. We 
here very particularly recommend to the student's at- 
tention^ an ingenious and learned essay on the true im- 
port of the word hereditament by Mr. Feame, pub- 
lished in his posthumous works. This little tract pre- 
sents on the subject^ a distinction entirely new^ and 
the whole essay is so replete with learning and genius^ 
that every lover of these subjects will no doubt wil- 
lingly bestow the time requisite for its perusal. 

{^Tote 5.) ^^Leases and Tebms for Years.'^ 
There is no such title in Cruise. The seventh title in 
that work is "Estate for years^^ and contains only 
twenty pages. This is by no means sufficient on so 
important a branch: we therefore recommend the ad- 
mirable treatise on this subject in Bacon's Abridg- 
ment, which is decidedly the best that has been writ- 
ten. The subject is there treated much in detail; but 
its importance^ and the luminous manner in which it 
is present^d^ entitle it to a very attentive reading. 
"Estate for Life and Occupancy'' will be found in Ba- 
ton's Abridgment. 

[^ote 6.) Preston on Cross Remainders. Mr. 
Preston is a very distinguished essayist on most of the 
ibotty points in the learning of real estates. In all 
lis productions he has shewn much talent^ united to 
ieep research^ and a very luminous pen. We have 
Nre recommended his essay on Cross Remainders. 

SI 
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It is contained in a little volume of about eighty pages^ 
entitled ^^Preston's Tracts." The essay on cross re- 
mainders occupies about twenty-four of these pages. 
There are six other tracts^ all of which are highly 
worthy of perusal. They are on the following sub- 
jects: "Fines and Recoveries by Tenants in Tail;" 
^'Difference between Merger^ Remitter^ and Extin- 
guishment;^' ^^Estates executed^ executory^ vested^ and 
contingent;'^ ^^Contingencies with a double aspect;'' 
^^he succession by a parent to a child;'' ^^The Lan- 
guage of Powers." These tracts were published in 

1797. 

{JSTote 7.) Fearne's Essay, &c. This work, 

modestly denominated an ^^Essay," is a masterly pro- 
duction on a doctrine, generally admitted as one of 
the most abstruse in the whole system of English law. 
The enlightened and sdentifick manner in which this 
difficult topick has been treated by Mr. Fearne, has 
imparted to it an interest before unfelt, and strongly 
illustrates the infinite importance of a progressive and 
strictly analytical method in the discussion of dry and 
abstruse doctrines. The law of ^^Remainders and 
Executory Devises," is proverbially the most recon- 
dite of all legal topicks; but in the luminous pages of 
the ^^Essay," all is unembarrassed, clear, and almost 
simple. 

The edition of this work, published in 1809, by 
the distinguished annotator on Coke upon Littleton, 
Charles Butler, esq. is an inestimable accession to the 
Bibliotheca Legum, and cannot fail in holding an ele- 
vated rank in the estimation of every student really in 
pursuit of this species of knowledge. 
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{Mte 8. ) Use and Trust. This intricate^ though 
pleasing branch of law^ is treated by Mr. Cruise in his 
tenth and eleventh titles with uncommon perspicuity. 
It is highly gratifying to find the dark clouds which 
usually encompass some subjects^ evanesce before the 
torch of genius^ and present to us views clear and 
uninterrupted^ where the mind of the student had be* 
fore been wearied by indefinite and unprofitable con- 
templation. The full force of this observation^ how* 
ever^ is not intended to apply to Mr. Cruise's treat* 
ment of the subject of Uses and Trusts^ as it had 
been freed of most of its difficulties by several pre- 
ceding writers: but still we think it is no where pre- 
sented to us so perspicuously and satisfactorily as in 
the pages of the Digest. 

{jyote 9.) The Law of Real Remedies. For- 
merly all disputes relative to the title of real property 
were decided by real actions: most of these, however, 
both in England, and generally, in this country, have 
been superseded by a more facile and efficient mode of 
determining the right, viz. by actions personal and 
mxed. The use of the action of trespass and eject- 
tnmt has, in most of the states, taken place of the an- 
cient remedies by writ of right, writ of assize, writ 
of entry, formedons, &c. but sflU some acquaintance 
with these is essential, and no one can be deemed an 
accomplished lawyer, who contents himself with a 
knowledge of the remedies in actual use. The books 
neither of ancient nor modern times, can be under- 
standingly read by those who have neglected the law 
of real remedies: in this point of view therefore, if 
for no other reason, it is adviseable to devote a portion 
of time to this subject, as in the end it will certainly 
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proYe not only highly beneficial^ bat an economy of 
time^ as it will facilitate the acquisition of other useful 
knowledge. But in most of the states^ as well as in 
£ngland^ several of these real acticms are in constant 
us'e^ and in the states of Massachusetts and New- 
Tork^ most of the real remedies have been preserved 
with but little niodification. The writs of right, dow- 
er, waste, assize, formedon, in remainder^ descenier^ 
and reverter; of entry in the jier, etc t, and posty &c. 
are, in Massachusetts particularly, in daily use5 with 
all their concomitants of voucher and counter-plea 
of voucher^ counter-plea of warranty, imparlances^ 
sole tenure, non-tenure, disclaimer, aid, view, de- 
faults, distress, summons, and severance, &c. &:c. 

Let it, therefore, be distinctly impressed on the 
mind of every American student of law, that his legal 
education will be very iinperfect without some ac- 
quaintance with this ancient system of remedial law; 
and let those students, who design to practise their 
profession in states which have retained the use of real 
actions, study this law with earnestness, and acquaint 
themselves as intimately with Booth on Real Actions, 
as they will, no doubt, with Espinasse's Digest, 

If this subject be taken up at the pi*oper season, 
when the mind has been matured by famili^^r acquain- 
tance with the law of real rights, the student, if assi- 
duous, could acquire in one month a minute know- 
ledge of it. 

{JS^Ote 10.) Thi; mode of REFIiRRING TO LoRD 

CoKp's Reports. Although the Year Books and the 
Reports of lord chief justice Dyer and Mr. Plowden 
are of great merit, those of lord Coke have attained 
a celebrity ivhichhas nearly obscured the labours of 
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his predecessors^ for it is comparatively but seldom 
that we are referred to the pages of Plowden, Dyer, 
or the Year Books; yet when these works are cited, 
it is with great respect for their authority. The Re« 
ports of lord Coke have, at all times, been highly 
valued, and as an indication of permanent merit, are 
usually cited as 1, S, 3 Rep. the author ever being 
understood. The work is divided into thirteen books, 
which are. cited by Coke himself, as Lib. 1, S, 3, &c. 
The first eleven books were published by lord Coke, 
and of their authenticity there never was a doubt. 
The twelfth part was published some time after his 
death, and is certified by Bnlstrode as the genuine 
production of lord Coke. The thirteenth book is re- 
presented in a preface by J. G. to be from the same 
distinguished reporter. 

(J\rote 11.) ^^Resolved.^' In the rules which 
we have given the student, to be observed by him in 
reading lord Coke's Reports, we have cautioned him 
to discriminate between the extrajudicial opinions of 
the court, those of counsel, and the reporter, and the 
points expressly decided. In the case of Yates v. the 
people,«6 John. Rep. 441, the chancellor observes that 
the word '^ResolveA^^ imports an express adjudica- 
tion, not an ohiter dictum. This is a technical legal 
word, made use of appropriately to distinguish the 
opinions of the court, (through the whole of Coke's 
Reports, and several other reporters,) from loose say- 
ings of their judges, which have not the weight or 
authority of strict judicial decision. 

[Xote IS.) American Reports. In examining 
the history of knowlfedge and learning in this country ^ 
nothing is more remarkable than the rapid advance- 
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ment which has been made in publick and municipal 
law. If literature and many of the sciences and fine 
arts have advanced but slowly, the science of juris- 
prudence has been carefully and assiduously cultivated 
by us, and with a talent and zeal no way inferiour to 
what are displayed in the trans-atlantick world. The 
philosophy of government has been unfolded, theo- 
retically and practically, and more advantageously 
displayed than perhaps in any other nation. Private 
or municipal law has been fostered and improved to 
such a degree, that the liberal minded and learned men 
in the land of our progenitors will shortly, no doubts 
resort to the decisions of our courts with confidence 
and pleasure, and find in them all the evidences of 
deep thought and profound research, which the pages 
of Coke, Burrow, Douglas, Cowper, East, &c. so am- 
ply afford. 

Notwithstanding law has been studied and prac- 
tised in this country with the most brilliant success 
for the last forty years, and the bench and the bar 
have been ornamented by legal talents and learning 
of the most distinguished order, it is only within the 
last few years that this science has been written upowj 
or the decisions of our courts of justice been preserved 
by printed reports. Five hundred years have passed 
since the first publication of judicial decisions took 
place in England, and from that period to the present 
time, with but few chasms, we have a regular history 
of the law, as evidenced by the decisions of the va- 
rious courts of that country. 

The unwritten or common law, and the varions ap- 
plications and constructions of the statute law, are 
chiefly derived from this source. We therefore hav« 
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no cause of sutprise^r that this branch of the Bnglish 
law occupies at least five hundred and thirty volumes 
of reports^ one hundred and eighty of which are large 
folios. To this copious source^ until lately^ was the 
American lawyer compelled to resort for instruction; 
for we had no reports until Pennsylvania set the ex- 
ample in the year 1790^ in the reports of Alexander 
James Dallas^ esq. From that time until 1803^ there 
were only a few books of reports published; but from 
that period to the present^ the catalogue has been in- 
creasing almost monthly. We doubt not that an enu- 
meration of the American books of reports will prove 
useful and acceptable to our student^ for which we re- 
fer him to the title ^^Legal Biography and Bibliogra* 
pby/' of this Course. 

(tVofe 13.) Miscellaneous. Under this head, 
wMch is annexed to most of the titles in this Course, 
are embraced such essays, pamphlets, opinions of emi- 
nent counsellors, &c. as are well entitled to a place in 
this work, but which, on account of the ephemeral form 
in which they have been given to the world, and the 
consequent difficulty of obtaining them, and their be- 
ing chiefly censorial or speculative, we have placed 
rather as an appendage than an integral part of this 
Course. 

It is certain, however, that legal essays and opin- 
ions of the learned, frequently display the genius and 
entire strength of their authors, unfold in a clear, solid, 
wd learned manner the true merits of a subject; and 
are often better entitled to be resorted to, than the re- 
gular treatise or deliberate judicial opinion. In the 
selection we have made of this species of matter, we 
have been especially cautious; the student, therefore, 
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if zealouB in the pursuit of knowledge^ will never pre- 
termit any essay^ &c. under the dirision Miscella- 
neous^ but^ if practicable^ obtain and read it with sui- 
table attention.^ 
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TITLE ir. 



in tutelisy sotietaJtihuSy fduciiSj mandatisy rehm empHs, 
vendiMsj conductia^ locatUf quibus yitee societas contineturf in 
his discipuli est intdligere^ quid quemque caique preestare 
oporteret. cic, db off. lib. hi. § 17. 



THE LAW OF PERSONAL RIGHTS, AND PERSONAL 

REBIEDIES, 

I. The Law of Personal Rights. CJCote i.J 
1. The following chapters in 1st volume of 
• Blackstone's Commentaries. (J^ote 2.) 
• The 1st. chap. "Of the absolute rights 

of Individuals." 
• The 14th chap. "Of Master and Ser- 
vant" 

• For farther remarks on this subject, vide note 7 on the 13th 
Title. 
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• fh* iffth ch, «Qf Husband and Wife." 

• The 16th ch. "Of Parent and ChUd." 

• The 17th eh. "Of Guardian and Ward." 
^Thel8thch.«OfCorporation8.'' 

. 8. The second volume of Blackstone's Com- 
mentaries, from the twenty-fourth to th^ 
. thirty-second chapters, both inclusive. 
3. The following select chapters, in Bacon's 
Abridgment; 

1. Maniage and Ittvoroe. 
ft. Baron and Feme. 
S. BastaMy. 

4. GuarcBan. 

5. Infancy and Age. 

6« Idiots and Lunaticks. 

7. Aliens. 

8. Ambassadors, 
fl. Prerogative. 

10. Corporations, 
ii. By-Laws. 
IJB. Statutes. 

13. Wills and Testaments. 

14. Executors and Administrators. 

15. Legacies. 

16. Agreement 
17- Obligations. 

18. Assignment 

19. Authority. 



ISO PARTICUiiAl^ STlrLABDS. 

20.; Bailment, [and Jones on Bailments.] 
81/ Fraud. 
88. Duress. 

£After this inquiry into the law of personal rightSj 
and previously to an investigation into the various re- 
medied established by lavsr fqr their enforcement, the 
student's attentibn should be directed to the organiza- 
11cm of the Vwious trftunals or courts, whose peculiar 
province it is, in order that right and justice may be 
rendered to all. who Kave a claim to the protection of 
the laws, to ascertain and define these ri^ts, to judge 
of the propriety of the selected remedyi and finally to 
execute their judgments. On this subject we recom- 
mend the following chapters in Bacon^s Abridgment] 
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1. Courts and their jurisdiction 

in general. 
8. Court of Parliament 

3. Court of King's Bench. 

4. Court of Common Pleas. }> g 

5. Court of Exrchequer. 

6. Court of the Justices of As- 
size and Nisi Prius. 

7. Ecclesiastical Courts. 

8. Attorney. 

9. Sheriff. 
10. Coroner. 
H. Constable. 
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IS. Attachment 

18. Fine and Amercement. 

44. Habeas Corpus. 

15. Prohibition. 

16. Certiorari. 

ft 

17* Mandamus. 
n. The Law of Personal Remedies. 

• 1. The third volume of Blackstone's Com- 
mentaries, from the 1 8th to the ll6(h 
chapter, both inclilsive. 
S. The followiDg titles in Bacon's Abridg- 
ment* 

1. Actions in general. 



s. Action ( 


)i Account. 1 


3. 


Debt. 


4. 


Covenant. 


5. 


Detinue. 


6. 


Trover. 


7. 


Replevin ^ Avowry. 


8. 


On the Case. 


9. 


Trespass. 


10. 


Ejectment. 


11. 


Slander. 


IS. 


T<ihel. 


IS. 


Assault and Battery. 


14. 


Qui Taui. J 


15. Actions local and transitory.^ 


16. Venue. 


^ 


17. Abatement. 3 
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nueJ^ Ad the jarisdictimi aiay haye been Bibtaken; 
or the party sued under a wrong name, wthe addition 
of hb estate^ degree, or mystery may have been omit- 
ted^ or an improper one osed, or as there may have 
been a nonjoinder or misjoinder of the proper parties, 
whether plaintiffs or defendants, or some disagreement 
or variance between the declaration and writ^ or the 
the twm of action itself may have been miscoDceiTed, 
all of which matters are or were remedied by plea in 
^^ahatementj^^ the learning on this subj^ and that of 
^^misnomer and addition/^ follow in regular order, and 
serve as an introduction to the more extensive and im- 
portant doctrine of ^'PUas and PleadingsJ^ Con- 
nected with this are the subjects of '^Amendmevt mi 
Jeofailj^^ ^'JConsuitf^^ ^'Summons and Severaue*^^ If 
the defendant be taken, he may escape or be rescued, 
or he may yield and give bail; thus the law of ''Es- 
cape/^ "Rescue^^^ and '^BaiV^ succeeds. The various 
kinds of ''Juries^^ and ^'Triah:^ the ''Evidence^' of- 
fered by the respective parties to these juries or on 
these trials, the doctrine of ''Verdicts^^^ ^'DamageSj 
and ^^ Costs y^^ are introduced in the order in which 
they arise. If in the course of these proceedings any 
irregularity has taken place, with respect to the law 
or fact, ^^JVeir Trials/' ''Bills of Exception,^^ a»^ 
'' Writs of Errour^' present themselves as the appro* 
priate remedies; or if a party is otherwise aggrieves 
by the verdict or judgment, or, owing to some super- 
venient cause, has a legal ground for delay of the exe- 
cution, the writs of ''Supersedeas/' Scire Facto^) 
"Audita Querela/' and "Injunction/' occur as the 
suitable means of redress. If, however, none of these 
circumstances obtain, the plaintiff, in the regular f^' 
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gresflion of his suit^ resorts to an ^^Execution/' whick 
in all casefii is farbured by the courfe^ as it puts him in 
posi^ssion of the right for which he prosecuted^ and 
is the very uim, life, and effect of the law; ^^fructus^ 
fmsyet effaetus legis.^^y 

• 3. Espinasse's Digest of the Law of Actions 
and Trials at Nisi Prius. (Gould's Ameri- 
cah edition,)* 
, £• 4., Chitty's Pr^cticaJ Treatise on Pleading. 

5. Pea^^e's GQUjpenilium of the Law of Evi- 
dence. 

6. Sel^eaat Williams's edition of sir Ed- 
mund Saunders' Reports of several plea- 
dings and cases in B. R, Tern, Car. 11. 
Note. 

E. 7. Ord on Usury. 

E. 8. Sergeant's Law of Attachment (Kote 5.) 

[*If the 'student has industrionsly read the chapters 
recommended in Bacon's Abridgment^ he will no 
doubt be pofi(sessed of a general and tolerably com- 
prehensive view of the law of personal rights^ and the 
various remedies provided by law for their enforce- 
ment. This, however, is by no means sufficient for 
our purpose^ nor' should it . satisfy the student. We 
should be happy, could we with propriety close the 
labours of the student in this branch of our Course, 
with the chapters in Bacon; but we are assured that 
these will not effect the object of strongly impressing 
OQ his mind this very important department of our sub« 
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ject. The worlu^ whidi we bow in adfUfion recom- 
mend^ ace amo&g the most valuable in obt law libra- 
lias; and must be read with that eamestBesa and at- 
teBtion to which their importaBt contents^ and the Bias* 
terly maBner Ib which the sBbjectii have been treated 
Ib them^ so justly eBtitle them.^] 



LORD COKE'S REPORTS. 

[^Select cases therein on the Law of Personal Righti 

and Personal Reniedies.fJ 

^NoTB. The^rgf aud second books ccHitain bo cases 
op the law of persoBal ri^ts aad roBie^es. 

THIRD COKE. 

E. Sir William Habbebt's Case. 11. a. 

This case poiBts out what thiugs^ by the coBimon 
law^ were liable to executioB iB personal actions at 
the suit of the kiug^ or a private p^soB^ ai^ the alter- 
ations introduced by several statutes. Oases^ at com- 
moB law, are stated of contribution ixx executiou; and 
several errours iu the record are Botioed. 

References. Read 2 Bac. Abr. 685, ^^Execution/' 
(A.) S Wms. Sauud. 68. a. No. 1, p. 7, No. % p. 

* Vide note 6 «0n the reading of Books of Reports." 
t For a similar enumeration of the most important cases in 
lord Coke's Reports, on the law of Real Rights and Real Re- 
medies, and for our observations on lord Coke's Reports, vide 
ante page 101. 
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9, No. 10. Deering v. the earl of Wmchelsea et 
al. S Bos. and Pull. 370^ in which the general doc- 
trine of contribution has been learnedly treated by Id. 
ch. baron Eyre. 

Twiners Case. 80. b. 

This case may be considered the polar star on the 
law of fraud^ in the disposition of personal property. 
It is constantly referred to as a standing authority or 
leading case on this subject^ and may be regarded as 
a comprehensive decree or decision^ in which the prin- 
ciples were fully established^ leaving to future cases 
little else than the application of those principles. 

References. Read Bac. Abr. title ^^Fraud/^ (C.) 
where most of the law on the subject of fraudulent con- 
veyances to defeat creditors and purchasers within the 
statutes 13 Eliz. ch. v. and S7^1iz^ ch. iv. is briefly, but 
perspicuously stated. Read with attention the follow- 
ing cases: Worsley v. Mattos, 1 Burr. 467. Edwards. 
^. Harben, 2 Du. and Ea. 587. Paget et al. v. Per- 
chard, 1 Espi. Cases 205. Wardell v. Smith, 1 Gamp- 
belPs Rep. 333. Gadogan v. Rennet, Cowper 438' 
Kidd V. Rawlinson, 2 B6s. and Pull. 59. Hamilton v. 
Russell, 1 Granch 309. Fitzhugh v. Anderson, 2 
Hen. and Mum. 289. Barrow v. Paxton, 5 John. 230. 
Wilt V. Franklin, 1 Binn. 503. Osborne v. Moss, 7 
John. 161. 
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FOURTH COKE. 

Actions fob Slander. 

[Note. The observation made by us on Twine'^s 
tase^ applies. Math great force to these cases of slander. 
In them the student will find nearly all the rules and 
the principles of law on the subject of slander. Legal 
writers^ counsel in their arguments^ and judges in their 
decisions^ constantly resort to these cases^ as the cer- 
tain and abundant repository of the soundest doctrines 
on this subject. The substance of these cases has been 
collected and well digested by Mr. Espinasse in his 
admirable Digest of the Law of Actions and Trials at 
Nisi Frius; but stilly not in such a manner as by any 
means to supersede the original reports. He who as- 
pires to a masterly knowledge of his profession^ must 
not rest satisfied with summaries or abridgments. On 
this subject^ lord Coke^ in his 5th Rep. p. 35, has giv- 
en the following advice; "Take heed^ reader, of all 
abridgments^ for the chief use of them is as of tables, 
to find the book at large. But I exhort every student 
to read and rely only on the books at large.^^ Agam, 
in his preface to the ^^th Rep. p. x. he further ob- 
serves, "This I know, that abridgments in many pro- 
fessions have greatly profited the authors themselves; 
but, as they are used, have brought no small prejudice 
to others; for the advised and orderly reading over of 
the books at large, in such manner as I have elsewhere 
pointed out, I absolutely determine to be the right way 
to enduring and perfect Icnovcledgej and to use abridg- 
ments as tahlesy and trust only to the books at large: 
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for I hold him not discreet that will sectari rivulos, 
when he may petere fontes.^^ 

That the science of English law in particular^ has 
been much systematized and simplified by the nume- 
rous digests, abridgments and rudimental works, which 
hj^ve been' presented to the legal world within the last 
half century, cannot be questioned; and that readers 
have largely participated with authors in the benefit, is 
equally certain. Whilst, therefore, with lord Coke, 
we admonish the student by no means to content him- 
self with summaries, far be it from us to proscribe th^ml 
Some abridgments are to be preferred to their origi- 
nals, and others are so full, as nearly to supersede the 
necessity of resorting to the work at large. In fine, we 
strongly recommend that the student, in the petusal of 
digests and abridgments, should, on all occasions of 
iouht^ resort to the originals, and also refer to, and 
read with attention, all those cases which are admitted 
to be leading. No one was ever made a lawyer by 
confining himself to the Digests of Espinasse, Cruise', 
Selwin, and similar works; the fountains, viz. the 
books of reports, must be frequently resorted to. We 
therefore urge upon the student, not to rest satisfied 
with the little summaries given of these and other cases 
of lord Coke by Espinasse, &c. but diligently to read 
the originals.] 

Lord Cromwell's Case. 12. b. 

Read Herver v. Dawson, Buller's Nisi Prius, 8. 
Dunham v. Bigg. Camp. 267, 269. 1 Wms. Saund, 
131, No. 1. 
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CuTZ4£R V. Dixon, 14?* b. 

Bead Lake v. Eing^ 1 Wms. Smuid* 131. A^tley 
V. Younge^ S Burr, 807' Curry p. Walter, 1 Bos, 
and PuU, 5^5, M^Millaa v. Bircji, i Biun. 178. 
Barband v. Hookhajpi^ 5 Espi* Nisi Fri, Ca» 108. 

. Buckley v. Wood. i4, b. 

In addition to the cases xdferred tp in €uder t% I)ix« 
on, read Thorn v. Blanchard; 5 John, 508; a valu* 
able case, in which the student will find most of the 
learning on this subject, stated with nil that clearnesi 
which so strongly distinguishes these very excellent 
reports. 

• 

JBtanhopjb 1?, BLIT^. Iff. b, 

Read Holt v, Scholefield, 6 Du, and Ea. 691. 
Ward V. Black, 8 John. 10. M^Claughry v. Wit- 
more, 6 John. 8g. Pelton i?. Ward, 3 Caine's Rep. 
73. Shaffer v. Kintzer, 1 Binn. 537, Hamilton r. 
pefit, 4 Haywood's Rep. 116, 

iPiRCiiLEY's Case, 16. a 

Read Stanton v, Smith, S Stra. 762. Fiese v. 
Linder, 3 Bos. and Full. 37S. Backus v. Richard- 
son, 5 John. 476t Oakley v. Tarrington, 1 John, Ca» 
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Hext V. Teomans. ISu b. 

Bead Beavor v. Hides^ S Wil9. 300. Rex v. ^n- 
nersly and Moore^ 1 8tra. 193« 3 Clnristiaii'ji J^ack* 
Com. 120^ note. 

Stuoklet v. BulhcAtD. IjB. a* 

Read A6t(»i v. Blagrave^ 1 ^Stra. 618. D<de v. Yaa 
Rensselear^ 1 John. Ga. 380. 

« 

Weaver v, Caridan. 16, a. 
Read Hally v. 8tauton^ Cro. Gar. S68* 

Snag v. Gee. 16, b. 

Read Wilner v. Hold^ Cro. Car. *89. Peake !?♦ 
Oldham, Gowper, 276. 

Eaton v. Allen. 16. b. 

In addition to the references to Hext v. Yeomani 
lead Lewknor, v. CrucMey, Cro. Car. 140. Steven- 
ton V. Hayden, S Mass. Rep. 406. 

Davis v. Gardiner. 16. b. 

Vid. Anonymous, Salk. 696, where this case is 
denied to be law. Graves v. Blanchet, id. p. 696. 
3 Christian's Black. Com. 125, note. Matthew i?. 
Crass. Cro, Jac, 323, Hunt v. Jones, id. 499. 
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JaHES V. RUTLECH. 17* b. 

Of the use of an averment, colloquium and innuendo^ 
vid. Van Vechten v. Hopkins^ 5 John. Sll. (A very 
good case.) 

Oxford and Wife v. Gross. 18. a. 

In New- York, words charging adultery or fornica- 
tion are held not to be actionable^ unless some spe- 
cial damage be alledged and proved, vid. Buys and 
wife f • Gillespie, 3 John. 119. Brooker v. Goffin, 5 
John. 188. 

Gerard v. Dickinson. 18. a. 

Read Earl of Northumberland v. Burt^ Gro. Jac. 
160. Yaughan v. Ellis, id. S13. 

Bittrige's Gase. 19. a. 

Read Bellamy v. Barker, 1 Stra. 303. Beits v. 
Trevaman, Gro. Jac. 536. Green ^. Lincoln, Cro. 
Gar. 318. 

Barham's Gase. so. a. 

In addition to James v. Rutlech, 4 Go. 17, b. and 
references, vid. 1 Wms. Saund. 243. No. 4, on the 
office of an innuendo. 

End of the actions of slander. 



TITLE IV. 169 

Blabe^s Case. 9S. b. 

j^NoTE, This very celebrated case was tbe first 
which established the use of the action on the case 
upon assumpsit^ in the place of debt on implied con- 
tract: Much has been said as to the propriety of this 
decision^ some strongly advocating it^ others equally 
reprobating it. C. J. Vaughan says that it is an il- 
legal resolution^ grounded upon reasons not fit for a 
declamation^ much less for a decision of law* Mr. 
Wooddeson on the other hand^ justifies it^ and ex- 
presses surprise that the case should have taken so 
much deliberation.] The case was in substance this. 
Slade brought case on assumpsit ^ for sixteen pounds^ 
for a growing crop of corn sold by him to the defen- 
dant. The jury found that the defendant had bought 
the crop modo etformay but that there was no promise 
and assumption^ but only the said bargain. It was 
moved that this action was not maintainable^ for 

1 . An action of debt was the ordinary remedy, and 
when that does not fail, there shall be no recourse to 
an extraordinary one, as this action is, et nullus debet 
agere actionem de doloy ubi alta actio subest 

S. That the defendant, by this action, is deprived 
of the benefit of waging his law. 

And because the justices of the C. B. held the ac- 
tion not maintainable, and the justices of the B. R. 
held the contrary, for the settlement of the point, the 
case was argued before all the judges of England, and 
by them resolved, 

1st. That the action on the case was maintainable: 

1. Because of the great number of precedents in^ 
which judgments in such cases had been recovered. 
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J8. Because the jadgments and books^ which allow 
of this action^ were in cases in which the party might 
have sued in debt. 

8. Because every exeeutory contract does of itself 
import an assumpsit. 

Sd. That in such actions on the case damages are 
recoverable^ as well for the debt as for the special loss^ 
and the recovery is a good bar in debt, and vice versa, 

Sd* That in many cases it would be inconvenient 
were it otherwise; for if A. bargain with B* to deliver 
to him yearly during his life twenty quarters of bar- 
ley, debt is not maintainable till all the days have ex- 
pired, but case may be brought on every breach; and 
as to wager of law, it encourages perjury, and it is 
therefore better to have matters tried by jury. 

4Ah. The Register contains as well the forms of a 
writ of trespass on the case, as a writ of debt, and 
where a man by the Register can have two writs in 
the same case, he has his election to chuse either. 

References. Read 3 Reeves's His. Eng. Law, p. 
944. 394. 4 vol. p. 171. 380. 537? where the history of 
the action of assumpsit is clearly and satisfactorily 
traced. Yid. also 3 Wood. Lee. 169, and note (c.) 
a good note. Barry v. Robinson's Adm. 4 Bos. and 
Pall. S93, and 1 Evans's Pothier on Oblig. 306, note 
(b.) and 2 vol. 398. 406, where the author traces the 
resemblance between our Indebitatus Assumpsit and 
the Pactum constitutm 'pecuniae of the Civil Law. 
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FIFTH COKE. 

Slingbt^s Ga6£« 19. a« 

This is a very leading case on the doctrine^ that co* 
Tenants follow the nature of the interest to which the j 
relate; and that express several words will not make 
that several which before was joint: so e cenverso if 
tbe interest be several^ a covenant^ though in joint 
tems^ is in effect several. 

References. Read Chitty on Pleadings p. 6, 7? ai^d 
note {z.) Eccleston and wife^ exs. of Castle v. Clips- 
kin, 1 Wms. Saund. 153 and notes^ in which the law 
of Slmgby^s case is ably treated. Scott v. Grodwin^ 1 
Bos* and Pull. 66, and Phillips v. Bonsai^ S Bini». 

Laughter's Case. 2Si. b. 

Resolved in this case, that if a bond consist of two 
parts in the disj^unctive, both of which were possible 
rt the time the boad was made, and by the act of God 
one of them becomes impossible, the obligor is relieved 
from the perf(H*mance of the other; for the condition is 
for his benefit, and he may at election perform either; 
80 that if deprived by the act of God of one, he is not 
compelled to perfSorm the other, •ictus Dei nemini 
f(ieit injuriam. 

References. Read Studholme v. Mandell, 1 Ld. 
^y* S7O5 and Anonymous 1 Salk. 17O, in which the 
ground of Laughter's case is denied to be universal; 
&Uo 1 Foiib. on £qtt« SSI, note (q*) 

S4 
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E. Mathewson's Case. 23. b. 

If several arc bounds ex. gr. in a charter party, but 
they covenant separately; if the seal of one is broken 
off, tlic deed is not avoided as to the others, for the co- 
venants are several deeds written on one piece of parch- 
ment. But if a rasnre is made, the deed is avoided as 
to all. So where they are jointly bound, if the seal of 
one be broken off, the entire deed is avoided. 

References. Vid. Pigot^s case 11 Co. 26, and our 
references. 

Read's Case. 84. a. 

The student, in this case, will find the general rules 
with respect to what constitutes a man an executor dt 
$on tort The case is a very leading one on this sub- 
ject 

References. Read Paget v. Priest et al. S Dun. 
and £a. 97* Edwards v. Harben, id. 587. Mount- 
fonl V. Gibson, 4iEas. 441. Hall v. Elliot, Peake's 
N. P. Cases 86. Curtis v. Vernon, 3 Dun. and Ea. 
fl87- i Wms. Saund. 865. No. 8, 8 vol. 187. a. No. S. 

£. G^och''s Case. 61. a. 

In debt on an obligation by A. against B. as heir to 
his father C. defendant pleaded rtens per descent-- 
Plaintiff maintained assets at D. and gave in evidence 
that C. died seized in fee of lands in D. which descen- 
ded to B« This was admitted* bat B. gave in evidences 
that before the impetration of the writ he had aliened 
them in fee, which was likewise conceded; bat A. pro- 
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ved that the conveyance was made to defnmd him uiid 
other creditors^ and therefore void by statute 13 Eliz. 
ch. v. It was insisted that this matter should have 
been pleaded; but it was resolved^ that upon an issue 
joined on the plea of rien8 per descent^ the plaintiff 
might give in evidence^ and need not plead that the 
land in dispute was conveyed by the defendant frau- 
dulently to defeat creditors^ and therefore void by sta- 
tute 13 Eliz. ch. V. Wray^ G. J. said^ that although a 
^rchaser had notice of the fraud in a prior convey- 
ance^ yet he could avoid such conveyance by statute 
87 Eliz. ch. iv. 

References. Read 1 Fonb. on Equ. p. 370, J IS, 
18, 14. Roberts on Fraud. Conv. 596, ch. v. J 5. S 
Wms. Saund. p. 7, No. 4. 

Sparry's Case. 61. a. 

In an^ action of trover defendant pleaded the pen- 
dency of unother action upon the case in the B. R. for 
same trover, ^tnd conversion of the same goods. On 
demurrer, adjudged a good plea, because no one shall 
be twice vexed for one cause. But if debt be brought 
in an inferior court, and the plaintiff for the same cause 
sues in G. B. this shall not abate by reason of the pen- 
dency of such prior suit. 

References. Read Ludfield v. Warden Fitzgib, 
313, and the following American cases: Embree and 
Collins V. Hanna, 5 John. 101, that a foreign attach- 
i&ent pending in another state, before suit brought, is a 
good plea in abatement. Commonwealth v. Churchill, 
S Mass. T. Rep. i7% a good case as to the time to 
which such a plea refers. Marston v. Lawrence, 1 
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John, Ga« 897^ that after plea of pendency of another 
action^ plaintiiF^ without leave of courts or payment of 
costs^ may^ before replication^ enter a nikU cafiat per 
hreve in the first soitt Clifford v. Gony^ 1 Mass. T. 
Bep, 4^5, (Bumell v. Martin^ Doug, 4170 

E. The Case of Market Oveut, 8*. a, 

[Although the doctrine of market overt, BiS far as we 
have been able to ascertain, has not been sanctified in 
any of the states, it so frequently becomes the topick of 
discussion, that every lawyer should be familiar at 
least with its principles. We refer the student to a few 
$hort select cases, which, if read with attention, will 
afford him all requisite information.] 

References. Read Horwopd Vf Smith, S Du. and 
£a. 790. Williamson v. Sang et al. S Camp. Rep. 
33d. Miller v. Bace, that bank notes, though stolen^ 
become the property of him who receives them bona 
fide, and for value; but not oii the principle of market 
overt. Wheelwright v, Depeyster, 1 John. Rqp. 471^ 
that this doctrine is not recognized in the state of New- 
York. Heacock v, Walker, 1 Tyler's Rep. 338. 3 
Binn. Rep, SS8, note (^); in which is concisely stated 
the Spanish law on this subject, ascertained by opm- 
pussioii tp Ifew-Orleans, 

Semayne's Case, OS. a, 

[This is a distinguished case as to the authority of 
a sheriff in doing execution, and serving other process^ 
find particularly of his right of breaking doors. No 
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case is more frequefitly resdrted to for law on this sub- 
ject than Semayne^s.] 

Rejkrencea. Read Park v Evans^ Hob. 6S^ that 
if sheriff raps at the door^ and rushes in on its being 
opened, the arrest is illegal. Howson v. Walker, S 
Bla. Rep. 833, that if another arrest be served on one 
who is under such illegal custody, it is good. Lee v. 
&ansel, Cow. 1, that sheriff, in serving mesne process, 
may break open an inner door of a lodger's apart- 
ment, if he has gained peaceable entrance at the outer 
door. Ratcliff v. Burton, 3 Bos. and Pull. SSS, that 
sheriff cannot, under civil process, br^ik an inner door, 
without a previous demand of admittance; and the fol- 
lowing American cases: Williams v. Spencer, John. 
S5S, and Fitch t). Loveland, Kirby^s Rep. 380, as to 
the breaking an inner door. Nicholls '». LdgersoU, 7 
John. 145, that bail may break open the outer door, in 
order to take the principal. 

Baker^s Case. i04<« b. 

That if demurrer be offered to written evidence, the 
adverse party must join in demurrer, or waive his evi- 
dence. Secu3 in case of viva voce testimony, but in 
this case he may join if he will. 

References. Read Gibson v. Hunter, 2 Henry 
Black. 187, in which C. J. Eyre has ably considered 
the doctrine of Baker's case; and the nature of a At^ 
murrer to evidence, 3 Tucker's Black. Com, 372, 
Note 26, 
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Wabe's Casb. 114. b. 

Meaolv^y 1 • That if A* to save an estate^ be bound 
to pay tWBBty-five pounds hmful maney of England^ 
on 1st of November^ a tender any time before sunset 
on 1st of November^ is sufficient. 

3. That a tender of foreign money made current by 
king's proclamation is good. 

3^ That a tender of more than is due is good. 

4i. That a tender of money^ though in bags^ is good^ 
and payee jnust count it. 

[The case of Vane and Studley is cited in Wadena 
case. It holds that if lessee^ to save condition cmT re- 
entry^ pays his rent to lessor^ who receives it and puts 
it in his purse^ he cannot^ upon discovering it to be 
counterfeit^ enter for condition broken.] 

References. As to the plea of tender^ read 1 T¥ms« 
Saund. 33, No. 2. Spybey v. Hide, 1 Gamp. Rep. 181. 
Douglas V. Fartrick, 3 Dun. and £a. 683. Lancas- 
ter V. Killingworth, 1 Ld. Ray. 686. Black v. Smithy 
Peake's N. P. Ca. 88. ©rigby v. Oakes, et al. 2 Bos. 
and Pull. 025. Downman v. Downman's ex. 1 Wash- 
ington's Rep. 29. As to the point in Vane and Stud- 
ley's case, read Markle v. Hatfield, 2 John. 459. 

Pinnel's Case. II7. a. 

Resolved f 1. That payment and acceptance of part, 
before the debt is due, in satisfaction of the whole, is 
a good plea. 

2. Secus, if made on the day. 

3. But the acceptance of a horse, robe, or any col* 
lateral thing on the day, is a good plea. 
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4. That if twenty pounds be due at A. and creditor 
agrees to accept ten pounds at B. in satisfaction of the 
whole^ it is good. 

5. The defendant^ in pleading accord and aatisfac" 
tiouj must state that he paid the less sum^ or perform- 
ed the collateral matter in full satisfaction of the de- 
mand^ and that plaintiff accepted it as such. 

6. The manner of the tender and payment shall be 
directed by him who made the tender or payment^ and 
not by him who accepts it. 

References. Read Cumber v. Wane, 1 Stra. 426. 
Fitch V. Sutton, 6 Ea. 330. Steinman t?. Magnus, 1 
Camp. Rep. 124. Payne v. Masters, 1 Stra. 973. 
Scholey v. Meames, 7 Ea. 148, and Harrison and 
Close V. Wilcox, g John. 448. Johnson v. Brannan, 
5 John. S68. Watkinson v. Inglesey and Stokes, id. 
886. • On the sixth resolution, read Brett v. Marsh, 1 
Vern. 4!68. Manning w. Wegrtern, id. 606, 1 Evans's 
Pothier on Oblig. 368 to 876, and Mann v. Marsh, 2 
Caine's Rep. 99. Huger's ex. v. Boquet, 1 Bay. 497* 
and Mayor and Commonalty of Alexandria v. Patten 
et al. 4 Cranch 419. 

- Wbelpdale's Case. 119. b. 

This is a very noted case on the plea of J^on est 
Factum f and of joinder in action* 

References. Read 1 Wms. Saund. 891. b. No. 4, 
where the subject of nonjoinder, and the mode of tak- 
ing advantage of it, is treated in a very masterly man- 
ner. On the plea of non est factum, read the follow- 
ing cases: AUwood v. Clark, Taylor^s Rep. 281, (an 
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excellent case.) Staytes v. PeaFsra, 4 Espi. N.P. 
Cwesi 859. Samuel v. Evans, S D«. and Ea. 599* 

SIXTH COKE. 

Ferrer's Case. 8. a. 

[There is no ease better known in the law than 
Ferrer's case, as to the pl^a of a former judgment in 
bar of a subsequent action. This is a point of consi- 
derable difficulty, and must be studied with attrition.] 

References. Read Kitchin r. Campbell, 8 Wils. 
308. Lechmere v. Toplady, S Vent. 169. liaicon v. 
Bernard, Cro. Car. 3d. Brook v. Smith, 1 Salk^ 980. 
Seddon v* Tutop, 6 Du. and £a. !607* Martin v. 
Kennedy, 2 Bos. and Full. 69, and the followii^ 
American cases: Kent v. Kent, 2 Mass. T. R. 840. 
Snider 12. Croy, 2 John. SS7« Brockway v. Kennedy, 
id. 310. Bice v. King, 7 John. SO. 

Bellamy's Case. 38. a. 

Lessee upon condition not to assign without license 
by deed, obtains the license, and assigps the lease to 
the plaintiff, who pleads the license without profertf 
and held good. Resolved^ i* That a deed ex indti- 
tutione legis must be pleaded with a froferty thou^ 
it concerns a collateral thing, a^d though he who 
pleads it claims no interest under it. S. That a deed 
eoo provisione hominiSf as is the present, need not be 
pleaded with a prof eft. 

References. [We refer the student to Dr. Iieyfield's 
case, 10 Co. 88, and our references. 
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SEVENTH COKE. 

« 

Calvin^s Case. 1. 

[To induce the student to an earnest reading of 
this case^ it cannot be necessary to dwell on its im- 
portance, as it has acquired a celebrity by no means 
confined within the limits of legal readers. The po- 
litician and statesman^ the historian and general in- 
quirer^ resort to it as the most authentick and abundant 
source of information on the subject of the reciprocal 
duties of allegiance and protection^ of alienage and 
denization, and generally of the relation subsisting 
between the state and people. 

*^his case of postnati/^ says lord Coke, ^^is, I con- 
fess^ longer than the rest, and that for three causes; 
finst, that it was an exchequer-chamber case, for de- 
ciding whereof, all the judges of England, as the law 
fequireth, did argue openly and at large. Secondly, 
for that never any case within man's memory was 
argued by so many judges in the exchequer-chamber 
as this was; there having argued the lord chancellor 
and fourteen judges. Thirdly, for the variety as well 
of the important matter, as of the several kinds of ex- 
cellent learning delivered in the arguments of this 
case.'' Vid. Pref. to 7 Co. p. 11, and afterwards in 
the report of the case, p. 7? he adds ^*This case was 
as elaborately, substantially, and judicially argued 
by the lord chancellor, and by my brethren the judges, 
as I ever read or heard of any; and so, in mine opi- 
nion, the weight and consequence of the cause, both in 
pcesenti etperpetuisfuturis temporibus^ justly deser- 
25 
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red; for though it was one of the shortest and least that 
ever was argued in this conrt^ yet it was the longest 
and weightiest that ever was argued in any court; the 
shortest in syllables^* and the longest in substance; 
tlie least for the value, and yet not tending to the right 
of that least, but the weightiest for the ccmsequent, 
both for the present, and for all posterity." 

Notwithstanding the affectation of great method 
this case is but ccmfusedly reported, and replete with 
the quaintness and pedantry of the age. Every stu- 
dent, however, emulous of accurate information of this 
celebrated case, must not content himself with receiv- 
ing its doctrines from the various digests and abridg- 
ments of the law, the pages of the historian^ or the dis- 
quisitions even of the mqst learned among the politi- 
cal pamphleteers. An infinitude has been written on 
the various points in this case; but as our sole object 
is to present to the student the choicest sources of in- 
formation, and such as we feel assured he will stu- 
diously read^ we limit ourselves to a vwy few refer- 
ences,] 

References. On the doctrine of the perpetuity of 
allegiance read Vattel, 166 to 178. Ch. xxii. of Du 
Ponceau's Bynkershoek. (This may be found in 3 
HalPs Law Journal, p. 174 to 180- ) Talbot v. Jan- 
son, 3 DalL 133. 1 Wilson's Works, 811 to 317. 
Isaac Williams's case, 4 Hall's Law Journal, 361. 
Tucker's Blac. Com. vol. 1, part S, Appendix, p. 
90, "the right of expatriation considered," no. (k.) 
M^Ilvaine v. Cox's lessee, S Cranch S80. 4 Cranch 
S09. As to the rights of American and British ante- 

* Alluding to the pleadings in the case. 
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natiy read Lamberton's lessee v. Paine^ 3 Cranch 97* 
Dawson's lessee v. Godfrey^ 4 Granch 3S1^ and the 
very able and luminons opinion of judge Roan, in 
Reed v. Reed^ 1 Munford's Rep. Appendix 1. 

EIGHTH COKE. 

Sir Edward Grogate's Case. 13S. 

To an action of trespass defendant justified as ser- 
vant under the command of the plaintiff^ who had a 
right of common in the locus in quo. Plaintiff replied 
de injuria sua propria^ et absque tali causa. Upon 
demurrer to this replication it was resolved^ 

1. liYiVLi absque tali causa refers to the entire plea, 
and not merely to the command, as plaintiff supposed. 

S. That when a defendant, either in his own right 
or as servant, claims an interest in the land, or in any 
common, or rent, or way, &c. in or out of the land, 
there ie injuria^ &c. is not a good replication. 

•^. If defendant derives any authorUy from the plain- 
tiff himself, or if it be given him by law, here, though 
&o interest be claimed, the plaintiff should answer it, 
4nd not reply generally de injuria^ &c. 

4f. All the parts of this plea ma^ke but o^e issue; 
for if this replication were allowed, the plea would be 
multifarious and double. 

Inferences. Read 1 Wms. Saund. S44. a. No. 7? 
where this replication is fully considered, and the law 
on this subject concisely and luminously stated; also 
White V. Stubbs, % Wms. Saund. S94, and notes. 
Hyatt V. Wood, 4 John. 150* Lytle v. Lee and Rug- 
gles, S John. 112. (On the last resolution, that a va- 
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riefy of fiicts^ oonstitatiDg ene entire defence^ dees Bot 
amouat to duplicity^ retd RobiBson v. Bailey^ 1 Borr. 
816. Botts V. Ptarvis^ 2 Blac. Rep. lOSS. Trove. 
lain V. Beccomb^ Carthew 8^ and Waddams v. Bum- 
ham^ 1 Tyler's Rep. 888. Strong r. Smithy S Gaine's 
T. R. 160. 

The six Garpentebs' Gase. 144f. 

[As to what constitutes a trespasser ub initioy the case 
of the six carpenters nuiy be r^arded as a very lead- 
ing case^ indeed the ori^al fSountain of the law on 
this subject] 

Meferencea* Read Bagshaw v. Goward^ Cro. Jac. 
i4S. Taylor v. Gole, 8 Du. and Ea. S9S. Winter 
bourne v. Morgan et al. 11 East. 394<. Messing v. 
Kemble^ S Gamp. 110. Anscomb v. Shore^ 1 Gamp. 
S83. 

» 

NINTH GOKE. 

£• The Poultebebs' Gase. 56. a. 

This is a well known case on the que$tio veaMita 
whether^ or to what extent^ a conspiracy murt be ex- 
ecuted to be the subject of an indictment. [This case 
might with more propriety have been introduced ia 
the seventh title of this Gourse^ being a criminal case; 
but as we have not recommended the perusal of any 
other of lord Goke's cases on criminal law^ we have 
deemed it adviseable that the student should read this 
case at the present time.] 
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R^enem. Bead Bex v. KiimerBley and Mmt^ 
1 Stra. 193. Hawkinses Pleas itf the Crown, 1^ to 
191. 6 Mod. 99. 1 Vent. 3M. 1 Leviiriz 189. 1 
Keble SOS. [To those who can proeare the report 
of the trial of the joomeymen cordwainers of New* 
York, we strongly recommend its penisal, as it con* 
tains nearly all the law which has been decided on 
this sabjeet. There is in it nmch irretovant, and per- 
haps some foolish matter; but the case is valuable, as 
being the first in which this doctrine was elaborately 
considered in this oonntry, and one in which this law 
has been more fully inves<^ted than in any other with 
which we are acquainted.] 

TENTH COKE. 

Doctor Leyfield's Case. 88^ a. 

On pleading with a profert and giving colour^ no 
case is more distinguished than Dr. Leyfield's It is 
at all times referred to as a leading authority on those 
subjects; and thou^ the rigidity of the rule there laid 
down^ with respect to proferty has been departed from 
in modern times^ this case should be resorted to for 
the principles upon which the doctrine of profert is 
founded, and also for much excellent matter on the 
subject generally, and on the law of giving colour. 

Referenees. R^d 1 Ghitty on Pleading, 848 to 
S51, ^. 400. 419* Read v. Brookman, 3 Du. and 
Sa. 151^ that a deed may be pleaded as lost by time 
«nrf accident f without a profert. This is a very cele- 
brated case, in which the student will find nearly all 
the law on the subject of profert, from lord Cokeys 



178 PARTICULAR SYLLABUS. 

time to that of lord Mansfield. In connexion with 
tliis great case^ read Smith v. Woodward^ 4 Bast, 
which held that although a deed may be pleaded as 
lost or deatrotfedy yet if pleaded with a proferty noth- 
ing can dispense with the production of it; the profert 
should have been omitted^ and the matter of excuse 
pleaded. Hendy et al. v. Stephenson et al. 10 East 
5S, that a defendant in trespass cannot^ by way of jus- 
tification^ plead that he was possessed of a right of 
common over the locus in quoy under a deed of grant 
by a former owner, alleged to be since lost or destroy- 
ed, and therefore not proffered in court, if the date 
and names of the parties to such deed are unknown* 

ELEVENTH COKE. 

Sib John Heydon's Case. J5. a. * 

From this case the student should commence his in- 
vestigation of the law relative to the assessment of da- 
mages in the case of joint trespassers, and of election 
de melioribus damnis. This is a subject not a little 
involved in contrariety of decision, and in practice»aas 
generally been attended with difficulty. ^^In it is per- 
spicuously expressed,'' says Coke in his preface to 11 
Co. p. 6, ^^where damages shall be severally assessed 
by jurors; and where the first jury between the plain- 
tiff and one of the defendants, shall assess damages for 
all the defendants, and where not: whereby all the 
books are well reconciled, for want of right understaiid- 
ing whereof, many judgments have been arrested, ma- 
ny that have been given, have beeto overthrown by writ 
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oferrour^ to the great charge^ delay^ and vexation of 
the party grieved.^^ 

This subject has been ably discussed in a few cases 
in this country^ and to these we shall principally refer 
the student. 

References. Livingston v. Bishops 1 John. Rep. 
890. Ammonett v. Harris^ 1 Hen. and Munf. 468* 
Wilkes 19. Jackson^ 2 Hen. and Munf. 805. Hill v. 
Gfoodchild, 6 Burr. S790. Brown v. Allen^ 4 Espi. 
N. P. Gases^ 108. 

Henry Pigot^s Case. 26. a. 



In this case^ among other things^ it was resolved^ 

1. That if a lawful deed be rased^ obligor may 
plead non eatfactumj and give the matter in evidence. 

2. That if a deed be altered by the obligee or a 
stranger^ in a material part^ the deed is thereby 
avoided. 

3. That any alteration by the obligee^ though in a 
place not material^ avoids the deed. 

4. That if a deed consist of several parts^ not de- 
pendent on each other^ some lawful^ others not^ the 
deed is good in part^ and void in part 

6. If any of these parts be erased^ the whole deed is 
avoided; or if the seal of one be broken offy the entire 
deed is avoided. 

6. If several bonds be written on one piece of parch* 
ment^ and obligor^ who is an unlettered man^ seals the 
deed^ it is good for that which was read to him^ and 
Toid ah initio for the remainder. 

References. Read Master v. Miller^ 4 Du. and 
£a. 320. This is the most celebrated case on the sub- 
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ject of avoiding instraments by rasure^ &c. R«iiifrere 
V. Bromley^ 6 Ea. 309^ and the followiBg AmericMi 
cases: Smith v. Grooker^ ff Mass. T. Rq^. Woolley 
V. Evans^ 4i John. 94. Steele v, Aja&iony^ 1 Hayw. 98. 

Metcalf^s Case. 38. a. 

In all discussions as to the kind of judgment on 
which a writ of errour lies^ this case is appealed to as 
the first authority on the point. It determined that 
errour lies only on a final judgment^ or an award in 
the nature of a judgment^ and therefore that it does not 
lie on the judgment quod computet in an action of ac- 
count; and that the record in such case shall not be re- 
moved till the final judgment. 

References. Read Baker v. Bulstrode^ i Vent. 
855. Jaques v. Nixon, 1 Dun. and Ea. 879- Rich- 
ardson V. Backus, 1 John. 493; and the very celebra- 
ted case of Yates v. the People, 6 John. 837. The 
opinions of Tates J. p. 394, Spencer J. 398, and Kent 
G. J. 4169 are worthy the student^s particular atten- 
tion. [In this valuable and interesting case, the doc- 
trine of Metcairs case is discussed with much ability 
and research. Sixteen to twelve judges held, that a 
writ of errour will lie on a judgment of the supreme 
court of the state of New- York on a habeas corpus. 
But though errour regularly lies only on a final 
judgment or award, yet the writ may be sued out be- 
fore the judgment is given, provided it be rendered 
prior to the return of the writ of errour.] 
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The Ca»e of the Tailors of Ipswigh. 63. a. 

ReBolved in this case^ that a by-law prohibiting any 
one from working at his trade of tailor in the town of 
Ipswich^ until he had presented himself to the com- 
pany of tailors of that place, and proved that he had 
served seven years as an apprentice^ according to the 
requisition of the statute 5 Eliz. and been admitted by 
them to be a sufficient workman, was an unreasonable 
and void by-law, as to all which said by-law imposed, 
beyond the requisition of the statute. 

References. As to what restraints on trade are ad- 
mitted, and what condemned as illegal, the student 
will find nearly all the cases on the subject luminously 
arranged by C. J. Parker, in the famous case of Mitch- 
ell V. Reynolds, 1 P. Wms. 181 If the student is not 
possessed of P Wms, he will find C, J, Parker^s opi- 
nion transcribed in 8 Comyn on Contracts, 467. Read 
also 3 Wms. Saund. 156, No. 1, and Davis v. Ma^ 
«on, 5 Dun. and Ea. 119. 

James Bagg's Gase. (Hi. a. 

In this noted case the student will find, 1« What 
are deemed sufficient causes for the amc^ion or dis- 
franchisement of a corporation. S. How and by whom 
this right is to be exercised. 3. As to the remedy 
which the party grieved has in such case, either by 
writ of mandamus, or action on the case. 4. As to 
the sufficiency of the return to the writ of mandamus. 

This case presents the first instance of a judicial 
mandamus; and as the subject of disfranchisement^ 
and its remedy, were more fully considered than in any 

S6 
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preceding case^ it is always referred to as a valuable 
decision on this doctrine. As to the point that corpo- 
rations possess the power of amotion^ only when it is 
given by their charter or prescription^ it has long since 
been determined otherwise; and it is now held as un- 
doubted law^ that this power is impliedly incident to 
every corporation^ as much so as the power of making 
by-laws. 

. References. Read Rex v. Richardson^ 1 Burr* 517> 
a great case on this subject. Rex v. Lime Regis, 
Douglas's Rep. 149. Rex v. the Corporation of Dou- 
caster, S Burr. 740- The Commonwealth v. St. Pa- 
trick Benevolent Society, 2 Binn. 441. 

Note. There are no cases in the twelfth and 
thirteenth books particularly worthy the attention of 
the American student of law. 

MISCELLANEOUS. 

The following numbers in Evans's Pothier on 

Obligations, second volume: 
E. Num. IV. "Of the rule that a person can 

stipulate only for himself." 
E. Num. X. "Of Alternative Obligations." 
E. Num. XI. "Of Joint and Several Obliga^ 

tions. 
E. Num. XV. "Of the Statutes of Limita- 

tion, and of the presumption founded 

on length of time." 
E. Num. XVn. "Of the distinction between 

Law and Fact, and of the effect of Usage 

upon the Law." 
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Num. XVIIL "Of Mistakes of Law; with 
the learned Dissertation of M. D^Agues- 
seau on this subject, and the opinions 
of Vinnius on the question, whether mo- 
ney paid under a mistaken idea of legal 
obligation be subject to repetition.'^ 
3 Hargrave^s Observations on the "Effect of sen- 
tences of the courts ecclesiastical in cases of 
marriages, pleaded or offered in evidence in 
the temporal courts." Vid. his Law Tracts, 

449. 

OP PRACTICE^ AND PARTICULARLY OF BOOKS OP EN- 
TRIES AND PRECEDENTS. 

As there are in constant use^ in the various stages 
of an action^ certain established forms or precedents^ 
which either in the first instance have been drawn 
up by able and experienced lawyers, or have attained 
great excellence, by the judicious corrections of time 
and observation, in many cases entitling them to be 
resorted to as authorities lor evidences of the law; the 
books of entries and precedents, both ancient and 
modern, should claim a considerable portion of thai 
student^s attention, who, to the theory or science, de- 
sires to unite a knowledge of the practice of his profes* 
sion. There is often so intimate a connexion between 
the theory and practice of a science, that its philoso- 
phy is unfolded only to those who pay especial atten- 
tion to its practice. This is strikingly the case with the 
science of jurisprudence, w^hich never yet disclosed its 
beauties and excellencies, its deformities and absurdly 
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ties^ to the closet student^ who contemplated it merely 
as a speculative science. The routine of legal prac- 
tice^ therefore^ should at all times receive a respect- 
ful attention; and not a little may be effected in this^ 
during the entire course of the student's reading. As 
this branch of his dutj is confessedl j much less inte- 
resting than most others^ vf e are strongl j desirous of 
mggesting to him a plan^ and earnestly recommend 
it to himy by which^ in a very short period^ and com- 
paratively with little labour^ he may obtain an ample 
fund of practical knowledge, auteriour to his actual 
engagement in the career of professional duties. 

As the books of entries and precedents contain the 
most approved forms which may be required in a very 
long and extensive practice, if the student should 
early habituate himself to the perusal of these forms 
and precedents, he would become intimately ac- 
quainted with most of the practical proceedings; and 
in the future prosecutioii of his professional business^ 
would seldom or never, if informed of the law^ be 
unacquainted with the moius operandi. It cannot be 
questioned, but that the forms constitute a great por- 
tion of that practice which it is the student's aim, by 
a long and tedious apprenticeship in an office, to at* 
tain. As the object of this volume is to present 
every mode in which he may abridge his labours, 
without detracting from the solidity of his acquire- 
ments, we sironfi^y I'lecommend a fiuniliar acquaintancf) 
with the most approved books of precedents, as a 
means of nearly snpet*oeding this service in an attor- 
ney's office. On this point we state with confidence, 
amsing both from experience and observation, that a 
greater fund of useful and practical knowledge may 
l^e acquired in a few months from these books, than 
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most studeuti attain by the perfonnance of tlie mis- 
tomary duties of an office^ in as many years. Bat let 
it not be supposed that we would place these volumes 
of eakies and precedents in his hands to be read con- 
tinuedlji and in the uslnal mode of reading other 
works: for it is without hesitation admitted^ that books 
of forms^ both as to matter and style^ are exceedingly 
dull and uninteresting; certainly too much so tabe pe- 
rased in the ordinary manner. That^ however^ which 
the mind rejects in one shape^ may be received with 
pleasure in another: like a chemical menstruum it may 
be saturated with one species of matter^ and imbibe 
with avidity what is of a diilferent nature. In this 
nice art of supplying it with various food^ and at 
suitable times; of courting or commanding it; con- 
sists the principal difficulty to be encountered by a 
student. He will, therefore, easily perceive the pro- 
priety of reading such books of practical forms, as we 
recommend, in a manner different from the usual 
mode of studying. Most men, however industrious 
or judicious in the occupation of their time, have pe<t 
riods of leisure which are not embraced by their 
settled houps of study. Let some of these little va^ 
cancies of time be devoted to this species of reading; 
let the student occasionally take up a book of form^, 
ttnd read a half, oir a quarter of an hour, noting with 
% paper his gradual progress through the volume^ 
let hibi never fat^e himself with this species of rea- 
dings but frequently resort to it as a short repast, 
which is to occupy the fragments of time, and not to 
interfere with the hours of sttuly, rest, and relaxation. 
By this practice much time will be usefully saved, 
which would otherwise be lost; the student slowly^ 
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and almost impeix^eptiMy^ gains a very nseftil species 
of knowledge; practice is thus united to theory^ and 
if he has been otherwise studious^ he appears^ as it 
were jper saltum^ before the world, not merely the 
closet lawyer, but the practitioner and the man of busi- 
ness. We farther advise the student, if the publick 
records be accessible to him, to read occasionally the 
entire record of a case carried from an inferiour tribu- 
nal to the supreme court: the perusal of a few records 
of this kind would impress on his mind a distinct 
view of the whole routine of an action, from the im- 
petration of the original writ, through perhaps a 
hundred different forms or entries, to the return: of the 
executory process. 

We have ever deplored the great consumption of 
time arising from the custom of long apprenticeships 
in an attorney's office, commenced before even the ra- 
diments of law have been acquired. Many young 
men, on leaving college, at once place themselves in a 
law-office; and are frequently made mere drudges to 
copy long declarations, pleas, bills in chancery, deeds, 
letters, &c. which the proprietor of the office was either 
too much engaged, or too indolent to copy himself; and 
which neither improve the student's hand writing, nor 
add one mite to his legal stores. Others are suffered 
to grope through the Dcedalean intricacies of the law 
without torch or clue, and destitute of all method. 
Left to self-direction, they essay the perusal of some 
black-lettered folio, as the Herculean task alone ne- 
cessary to be surmounted: the difficulties of this widely 
diffused science are then to vanish, and this musty and 
ponderous folio is to be the avenue through which 
they are to pass^ as by enchantment, into smooth and 
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unintemipted paths. Disappointment^ however^ is 
the certain reward of such students. Their minds are 
Qot prepared fw so vast an undertaking. The first 
beams of legal knowledge have not been felty when 
they ignorantly and temerarionsly fly> like Icarus^ into 
the very face of the siin^ and meet with the same in- 
evitable and ruinous fate. Soiue^ again^ are contented 
with the scraps and hits of knowledge^ gleaned from 
writing deeds and declarations; from listening to the 
protracted narratives of clients to their counsel, and 
the basty advice which the former receive from the 
latter; or from an occasional attendance on courts of 
justice; whilst the remainder of their office hours are 
dedicated to politicks and pamphlets, or the epheme- 
ral and amusing productions of the day. In this 
round of time-slaughterYng, the three or four years 
originaUy appropriated as the period of legal study, 
have elapsed; and the student must now embark in 
the practice of a profession, the very rudiments and 
general contour of which have never been fully pre- 
sented to his mind. 

This is by no means a picture of too high colour- 
ing, but a faithful sketch of the history of many stu- 
dents of law. We, therefore, earnestly entreat the stu- 
dent to devote three fourths of the period allotted for 
his legal apprenticeship, to private study, and by no 
means to enter an office until the year previous to his 
entering into the practice of his profession. This 
year (especially if the previous time has been judi- 
ciously . and industriously employed) is amply suffi- 
cient for the acquisition of all the practical knowledge 
requisite for a young lawyer; and indeed, beside^ the 
knowledge which may be attained during this year, 
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bat little more coald be acquired by a protracted flfUy. 
as most of the nice and diflcalt buainess is usually 
conducted by the master of the oflce himself, and the 
young lawyer can hope to acquire this specks of 
knowledge only as it shall occur to him in his fatore 
business; at which time^^ as his mind has been gra- 
dually maturings he will encounter little <» no dii- 
culty in its acquisition. On the subject of this note 
we recommend the following works, which, if travel- 
led through in the manner prescribed, cannot &il to 
impart gradually and almost imperceptibly, a fiind of 
practical knowledge, which can otherwise be acquired 
only by long experience, much labour, and considera- 
ble vexation. 



1. Tidd's Practical Forms. 

a. Willianns's Original Precedents in 
Conveyancing, with notes, and the 
opinions of eminent counsel upon 
intricate cases. 

3. The sd volume of Chitty's Treatise 

on Pleading. 

4. Montefiore's Commercial and Nota- 

rial Precedents. 

E. 1. American Precedents of Declara- 
tions,* 

E. 2. Hening^s American Pleader and 
Lawyer's Guide. 

E. 3. Story's Pleading's in Civfl Actions. 
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* This work was published in Boston m 1802, . It is a pro- 
duction of great excellence, and particularly adapted for the use 
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{JVhte i.) The Law o^ Personal Eights ANb 

* 
PersoKial Remedies. The student having mastered 

the extensive and iiitricate doctrine 'of the realty, pro-' 
ceeds' naturally toi;he examiniltion of what are denomi* 
nated personal rights and remedies. This^ branch of 
the law-being less abstruse than that from the study 
of whidh he has just emerged; haying fetre^ obsolete 
doctrines, and antiquated forms, and being withal 
that fond from which practittoners, and (liMicularly 
the young* find most frequent occasion td 'draw, will 
be examined with more interest, as well as- compre- 
hended with more ease. We trust, howefver, that the 
extensive reading, recommended on the^^do<^trine of 
the reialty, will recompense the inquirer for the re- 
search expended on it; and, independently* of its own 
intrinsick importance, will furnish innumerable lights 
a-nd aids to the subject on which the student is enter- 
ing^ in consequence of that relation and connexion 
manifest in all sciences, and in none more evidently 
than the system of jurisprudence. 

[J^Tote 2.) Chapters in Blackstoxe^s Commen- 
taries. In the fifth note on our second title, we have 
expressed our opinion of the excellent commentaries 
of justice Blackstone. The work, generally, merits 
more than one attentive reading, and several chapters 

of students. It is preceded by a digest of the law of declara- 
tions, which has been ascribed to the late chief justice Par ons; 
be this as it may, this digest, and the notes accompanying the 
various forms, are evidently the productions of a sound lawyer; 
The work is comprised in a small volume of 300 pages. 

S7 
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may perhaps claim a further notice; but still we ccfn- 
sider .%s.^i£b4gr grqu^icial the pn.ct|ce iadulf^d in by 
many students^ of having this work almost constantly 
ii^haud^ tq ^e. exclusion of more solid and .teamed 
wprks. If,Qui\Ci9]Lirse be strictly followed^. we think 
tl^t one stiidioiiQ, reading pf . t)^^ work^ togeijb<^ witb 
a secpifcV' A^l^nifi^^l' of the ojb^pters^^desigpiated byus 
994^r i|h€( dl^ent titles, wil^ prove amply sufficient. 
\'iJ\Cp1^.l^') . ,?4.»As AN» Pi^£A]^j^XiG.. Plej^d^Bg, in 
Hf^ mogti frxtWfded; sens^ «igi#es. ihe farmftl exppsi- 
^9n;iQ| sn^ji^faets p.1^ the pl^inti^ aap-ii defend^^t^ tecip- 
KPteally coftfeive.tobe neceiaiary to. evince ti|p»' legal 
ivMciw^Yi oC the claim of the qne^ an^d thi^ jA^^m^e, oi 
thfi other. .., Jn tliis point of view Xt is obvious that 
the $ci£iUQe,ef pleading embraces . the la^.and the 
Tfiodm operandi or formal mi^e ^i which the matter 
in litigatioii i^.sta^d^ in ord^r that it may be decided 
0% either by the jury upon an issw of fact, whether 
general/ .^peciai xht common^, w by the courts on an 
issw or de^niurrer in law^, in which the facts are con- 
ceded> hut the law contended for, is denied by the 
demurrant. Hence the. student will readily agree 
with lord Coke, that the "usual pleading^^ must be 
"the sure orach of Zatr/^ and that "good fleadi% 
is the lapi^ lydius, or touchstone of the true sens^ 
and knowledge of the common law^ 2 Co. 68. 3 Co. 
9* 10 Co. SO. Evidence and pleading are the pil 
lars which, mainly sustain the august fabrick of law; 
their foundations, breadth, and altitude must be fami 
liarly known; for it may with truth be said, that b 
who has mastered the philosophy of evidence, and thi 
logick of pleading is already, or certainly may sooi 
become an accomplished lawyer; but that his know 
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ledge 6f the law willpi'ove ^^stiile ani unprdjitahle^^ 
who is liot well instructfed in thi^ ^^ntost honourable ^ 
laudable and projitaih knowledge of well pleading in 
actions real and personal^^^^ and that admirable sys- 
tem founded on reason and philosophy, which has fot 
its object tte manifestation t)f truth. 

It is not sufficient to khow the law, if we are unin- 
formed as to the formal mode of stating our case for 
adjudication, and the requisite evidence to support our 
statement, if legally made; for although we may say, 
^^Titrpe esse causas oranti^ jus in quo versaretur ig- 
norare^^^ yet we should know, that ^^Snnt jura, sunt 
formulae de omnibus rebus constitutse, ne quis aut in 
genere injurise aut ratione actionis errare possit: ex- 
pressse sunt enim ex uniuscujusque damno, dolore, in- 
commodo, calamitate, injuria, publiese a Praetore For- 
mulae, ad quas privata lis accommodatur/^f 

The science of pleading has been much ridiculed by 
some; but what is there, in nature or morals, good or 
excellent, ^vhich has not been thns assailed? It, inf 
common with every thing which has the stamp of hu- 
manity, possesses faults, but the system, in the main, 
is wonderfully free from important or mischievous de- 
fects. The raillery and cavils of the witty, though ge- 
nerally sciolous objectors to this learning, are little to 
be regarded, when such luminaries as Littleton, and 
Coke, and Mansfield, and Jones, have testified its 
Worth in the strongest language of admiration. "The 
substantial rules of pleading,'' says lord Mansfield, 
^*arei founded in strong sense and the soundest and 

* Litt. § 534. t Cic. pro. Rose. § 8. 
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closest logick; and so appear^ when well ander9tood 
and explained^ tbough by being misunderstood and 
misapplied^ they are often made nse of as iqstnimentg 
of chicane/' So likewise sir Wm. Jones^ in his pre^ 
face to his translation of the speeches of Isa&us^ says^ 
^^When we consider the multitude of lawsuits with 
which Athens abounded^ it must appear strange how 
six or seven magistrates^ even with their assessors, 
could have time tQ conduct the altercation of so many 
litigants^ and to perform the other important duties of 
their office. At Westminster a similar plan would be 
found impracticable; nor shall I be easily induced to 
wish for a change of our present forms^ how intricate 
soever they may seem to those who are ignorant of 
their utility. Our science of special pleading is an ex- 
cellent logick; it is admirably calculated for the pur^ 
poses of analyzing a cause^ of extracting^ like the 
roots of an equation^ the true points in dispute^ and re- 
ferring tl^em? with all imaginable simplicity^ to the 
court or the jury; it is reducible to the strictest rales 
of pure dialectick; and if it were scientifically taught 
in our publick seminaries qf learniiig, would fix the 
attention^ give a habit of reasoning closely, quicken 
the apprehension, apd invigorate the understanding as 
effectually as the famed peripatetick system, which, 
how ingenious and subtle soever, is not $o honourable^ 
so laudable, or sq profitable^ as the science in which 
Littleton exhorts his sons to employ their courage and 
care. It inay unquestionably be perverted tp very bad 
purposes; but so may the noblest arts, even eloquence 
itself, which many virtuous men have for that reason 
decried; there is ijo fear, however, that the contrac- 
ted fist, as !Zeno used to call it, or the expanded palm. 
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can do real niisehief^ wUle tkdir blows are directed 
and restrai&ed by the superintending power of a court.'^ 

What need we more, on this subject? The good sense 
of the student^ we feel assured^ will occasion him to 
ponder well the sentiments of these great masters^ and 
make the law of pleading one of his favourite and 
chief stupes. 

{J\rote 4i.) Eyidence. The doctrines of evidence 
and pleading are the massive pillars which support 
tbe main fabrick of English jurisprudence. No two 
branches of this august science are so replete with the 
logick and philosophy of sound sense/ and none so im- 
peratively demand of the practising lawyer an intimate 
acquaintance. On these subjects the student must be 
content to dwell with perseverkig and unwearied ap- 
plication^ till not only their principles^ but the infi- 
nitely various applications of them be so identified 
with his mind^ that the law^ and the reason of it^ shall 
instantly present themselves^ with scarcely an exertion 
of the memory. 

Evidence^ in foi*ensick gladiation^ is the principal 
weapon of attack and defence: it must ever be in hand, 
unsheathed and polished; for very often, in the com- 
bat^ no time can be allowed to seek the particular 
sword, or to sharpen and brighten its edge: to drop 
tbe metaphor; in the conduct of a cause it frequently 
happens that a variety of questions on the law of evi- 
dence unexpectedly arise, and require an immediate 
discussion* In this case the mind must not only be 
deeply imbued with principles, but must be familiar 
with judicial authoHties to shew the application of 
these principles to the points in litigation. ,This per- 
fect acqus^int^nce is not entirely as necessary on th^ 
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flufafect of pleadings as the ^aestions theirb genially 
aiige out of the record^ and^by a little attefitioQ to the 
«tate of the pleadings^ the pmnts of ppehaible dispute- 
tion may be «iitiiicipated> or the discugsion often^ in 
varions ways^ be postponed. 

The law of evidence hag been much treated of^ and, 
by some authors^ with great ability. We have been 
particularly attentive in our is^lection on this subject, 
and have no doubt that if the works on the common 
and civil law of evidence^ recommended by ns^ be read 
with the attention dae them^ the student^ wh^ be be- 
comes a practitioner^ will but seldom hare o|cea9ion to 
revise them^ or to examine the pages of more recent 
auJhors. 

As this doctrine is of the first importance^ no apo- 
logy need be made for seeking light from the produc- 
tion of one^ who^ though by profession no lawyer^ i^ 
by learning and genius very well qualified to give in- 
struction on any subject that should engage his pen. 
We have derived so much pleasure^ and such useful 
hints from the perusal of Dr. Grregory^s pamphlet in 
reply to Dr. James Hamilton^ jmn. published at Edin- 
burgh in 1793^ that we^ without hesitation^ warmly re- 
commend it to the legal student^ as an admirable speci- 
men of a very ingenious^ solid^ and conclusive argu- 
ment^ founded solely on intrinsick and drcumstmtial 
evidence. The great variety of facts which are evolved, 
lucidly stated^ and philoi^hically connected, the in- 
ferences deduced from the relation of circumstances, 
the opinions derived from latent evidences, combined 
with the beauty, ease, and simplicity of the narrative 
and style, form, altogether, an argument no less sur- 
prising atKl interesting, than irresistible, and would 



itAeot lust^ jbcmow Q9 aej lawjrer Mrho€[ter pfeftd»d 
ia Westtmiteter HaJl. : Tfae obiect ^ tlw pampbtet 
is to prave tlMtt either Jkt* JFaaeer HanuUton^ hia faAc^ 
orbflifa^ were tke a&tbord of a ceftain .obmaxiM^ ptfo** 
ductioB: signed ^<r. Johnwa^ esq.'^ I^i^kich Mn^^cOtiMJbved 
by Dr, j^Asgory to be detrimental to the Uaiverahy, 
afid tf^ merit Acadetekk tsensures. Having fiiiled in 
supporting^ by le^ ff^^,. Im accttsatiim ofrlhx Ha« 
mUton: before the Benatus JItuiemicUM, be pnblkbed 
this pamphlet in. order i» just^ bijttiaelf to tb&: world 
for tins nn&niQOfifiafiil arraipHnenl. . No incohsidenibls 
motive for ifeading this paniphtet is: derived from owr 
bonder and admiration at the, creative poweta of ge- 
bIus^ wbkb, frem materials compajratively ad irlfling^ 
can raise a &brick of so mnch beauty^ order^ tuod aoli^ 
%• . - • ' 

The pamphlet no donbt^ in thi^ country^ is: scarce. 
It is^ hoivever^ to be found in sel^eral ci our- pnblick 
Ubrams^ and in many of the libraries of gentlemen df 
nedical science. 

(JV\?fe 5.) Sergeant's Law <xf Attachmbmts^ 
The proceeding by attachment against the property of 
tbe debtw^ where he is not an inhabitant of the state^ 
or being an inhabitant^ has withdrawn from its jiiiris- 
tliction, is known to the jurisprudence of perhaps eveiy 
slate in the union. Bach stfUe has legislated on this 
subject, but tbcgr have all derived the leading princi- 
ples and general forms of proceeding from the same 
original sonrce, the custom cff London. A t^eatise^ 
Uierefore, which displays the general learning on this 
topick; with &e various additions and modificajjkm^ 
introduced by the local law of any state, will be fonn<l 
emiuently useM in all: Mr.Sei^ant^s treatise, therer 
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fwe^ may be stttdied with a ceitainty ef ftnding infor- 
ttftticm almost equally beneficial to the stadent of any 
•i»te^ and to this/Sonrce he will the more readil j apply. 
when he learns that this is the only ample and syste- . 
matieal treatise on the subject. Neither in this conn- 
try^ nor in England^ with the exception of the chap- 
ter in Bohun's Privileges of London^ (an anciesitand 
rare work^) and those in Yiner and Corny n, is there 
any arrangement of the law on this doctrine^ and these 
are far from satisfactory. In this country tiie subject 
is highly important^ and our students will evince their 
gratitude for Mr. Sergeant's endeavours^ by ^ving to 
his book an industrious reading. 

(JV*oie 6.) On the Reading of Reports, and 

FARTICULARLY OF LEADING CasES. The SOlirCC of 

the purest and most accurate legal information lies in 
the various books of reports of cases argued and de- 
termined in the different courts of judicature. To 
these reports the authors of abridgments and digests 
of the law are almost solely indebted; but as these 
digests purport to contain the substance of an infini- 
tode of reported cases^ we can expect from them nei- 
ther fulness nor accuracy of information. These di- 
gests and elementary works, therefore, are to be cob- 
sidered merely in the light of well arranged note-books: 
and are to be read rather for the clearness of their de- 
finitions, and the methodical and luminous exposition 
of principles, than for plenitude, certainty, and preci- 
sion of knowledge. Those who are in the practice 
of frequently refering to reports, have occasion to re- 
mark how often the aathorities advanced by legal wri- 
ters are extended or contracted by them, either fron^ 
negligence', misapprehension, or in support of their 
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particular doctrines. They find other cases irrelative 
to the propositions^ in aid of which they are cited^ 
and not unfrequently^ precisely the reverse: hence the 
necessity of sometimes unlearning what has been ac- 
quired in these digests icnd ]:udimental works^ by a 
critical and minute scrutiny into the books of reports. 
Students thus employed in precisely defining their 
knowledge and correcting their mistaken views, deri- 
ved from the errours of law-writers, their generality 
of expression, or the vague manner in which coses are 
often stated by them, ^pally arrive at the useful con- 
clusion, that abridgments are to be regarded with a 
suspicion of their accuracy; and that the writer who 
abridges least is' most to be relied on: hence Yiner, 
as the repository of certain and ample information, is 
of all others, except the books of reports, the safest 
for reference. As the books of reports contain the 
law in the precise phraseology in which it was ad- 
ministered by the judges, they necessarily furnish the 
most satisfactory and accurate information on exposi- 
tory jurisprudence; and as the arguments of counsel, 
and frequently of the court, present all the motives or 
reasons why a point should, or should not, be esta- 
blished as law, these books likewise contain a rich 
and abundant fund of censorial jurisprudence. The 
decisions of courts are seldom mere naked judgments 
or opinions on points drawn fi*om the arguments of 
counsel; but are more frequently lucid, ample, and 
learned investigations of the previous authorities on 
the sulrject; with a chronological and minute exami- 
nation of each, and a clear exposition of the very rea- 
sons upon which the judgment is predicated. But, 
in the digests and abridgments, the student cannot 
I 28 
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expect to find the ailments for or against^ or that 
close chain of reason and authority^ by which the 
rules of law^ or the principles stated in them^ were 
originally decided. 

These are^ with us^ sufficiently weighty reasons for 
strongly urging the student frequently to refer to the 
reports. But as indiscriminate r^rence would lead 
to boundless research^ and absurd waste of time^ we 
submit for his guidance the following rules. 

1. Where the point in the digest^ &c. is important^ 
and has been or continues to be a questio vexata^ read 
with attention the case in which it was first agitated 
or decided^ and also the case in which it was^ if it has 
been^ finally settled; and note^ in both cases^ the ar- 
guments of counsel^ and the reasons stated by the 
court. It is not often that the intervening cases need 
be particularly examined. 

S. If a point be indistinctly stated^ so that a doubt 
rests on the mind as to the meanings or if it be intel- 
ligibly stated^ but appears to be at variance with the 
common notions of rights ctr with the analogy of the 
law; read the cases referred to^ until the doubt be 
removed. The proper time to dissolve «uch doubts 
is when they are excited. The student^ in these 
researches, will find that there is a legal reason in 
contradistinction to natural reason; that many points 
which appear at variance with the latter, are in strict 
conformity with the former; and that points which 
prima facie seem not to be justified by analogy and 
principle, are upon examination ascertained to be fully 
correspondent to both. 

8. The ancient reports should be read principally 
by way of reference, for, with the exception of lord 



NOTES OK THE FOURTH TITLE* 189 

Coke's reports^ there are none which are worthy a 
continuous perusal. The ancient reports^ likewise^ 
should he more frequently referred to than the mo- 
dern^ as it is a principle that the science should he 
studied chronologically,. From this mode of investi- 
gation^ uniting the aid of juridicial^ and even general 
history^ the student will find much advantage. This 
mode is also preferable for other reasons: generally^ 
the ancient reports are less methodical^ in style more 
ru^ed and dry^ and altogether less interesting in their 
matter and manner^ than the modern. If the student 
then (at a time when he is zealously devoted to the 
stady of ancient doctrines^ and when his mind is 
deeply imbued with their principles^) should neglect 
to search into these repositories of the ancient law^ 
he certainly will not resort to them after he has in- 
dulged in the more lucid^ harmonious^ and pleasing 
pages of such reporters as sir James Burrows, Mr. 
Douglas^ Mr. Cowper, and Messrs. Dunsford and 
East, of England; and Mr. Johnson, Mr. Binney, 
and Messrs. Hening and Munford, of this country. 
We would remark besides, that the ancient reports 
generally contain the cases in which points of law 
were first either established or agitated; and the mo- 
dern cases are, very often, little else than different 
illustrations of these ancient points or principles, by 
applications of them to different statements of facts. 
They are frequently repetitions of precisely the same 
law, or with some little modification; or are, (upon 
full consideration of all the ancient cases on the 
particular points,) full denials of them. In these an- 
cient cases, therefore, as they first agitated or settled 
the vp^rious doctrines, we may expect to find the rea- 
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sons or motives which induced these decisions. The 
modern reports, moreover, are in such constant and 
daily use, that a knowledge of their contents is neces- 
sarily, and almost imperceptibly acquired; and if the 
ancient cases have been duly attended to, many of the 
modern cannot but be familiar to the student, whilst 
they present to him a constant opportunity of exercis- 
ing his mind in a similar way with the judge wbo has 
decided them, viz. by examining the bearings and 
analogies of cases, applying principles to facts, and 
modifying or reversing these decisions, as the change 
in times and circumstances sometimes imperiously re- 
quires. This self-investment of the office of a judge, 
in this particular, will be found a highly profitable 
exercise, which every student will insensibly glide 
into, if he ha? been in the practice of tracing legal 
points from their infancy, to their full establishment or 
final decay. 

4. In order that the student may not consnme 
too much time, or be so frequently interrupted by 
bis references as to lose sight of the object and me- 
thod of the subject under perusal, we suggest three 
modes. First^ to read the case referred to immedi- 
ately, in all cases where the present doubt or difficulty 
interferes with the due comprehension of the subse- 
quent matter. Secondly^ to note down the names, 
book, and pages of such cases as are deemed impor- 
tant and necessary to be read, but which are never- 
theless improper to be referred to immediately, either 
because they are on isolated points, not interfering 
with the full comprehension of the main subject, or 
because, upon looking into the report, they are found 
to be too long for present perusal. Such cases, thus 
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noted down^ should be read as soon as the student 
has finished the volume or chapter in which he was 
engaged. Thirdly ^ to read such cases only as are in- 
tended to remove existing doubts^ or such as are known 
to be what are denominated leading cases. An indis- 
criminate reference would require too much time^ and^ 
in numerous instances^ prove an absolute waste of it^ 
because upon examination of these cases^ they will 
be frequently found to contain the precise words of the 
work by which they are cited. In order, then, to 
profit by reference, we know of no better mode than to 
limit this reference, as stated, to such cases as are ex- 
amined to satisfy dovhts and difficulties^ and secondly 
to those which, on account of their peculiar learning, 
or other cause, are denominated leading cases. We 
shall close this note with a few observations on the 
great utility of according an especial attention to lead- 
ing cases. 

Those cases are considered leading, in which a point 
of law was first in an especial manner judicially no- 
ticed, or an important and pervading principle, after 
a series of contrariant decisions, finally settled; or in 
which a long received doctrine was reversed; or a du- 
bious one established or modified^ after an elaborate 
and thorough examination of the point in all its plen- 
itude of analogies and bearings. Such cases are 
unquestionably entitled to more than ordinary atten- 
tion from the student, who, by treasuring them in his 
inind, lays the foundation of an extended and durable 
superstructure of legal knowledge. 

Chronology and geography have, with great pro- 
priety, been denominated the eyes of history. They 
«uabl^ the historian to take a comprehensive view of a 
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long and infinitely varied series of events, which, like 
the differently formed links of an extended chain, are 
obviously designated from each other, yet connected by 
ties equally manifest. They likewise impart a fixity 
and locality to our ideas, which impress them indeli- 
bly on the mind; so that disconnected events are, by 
the aid of chronology, united and fixed in the me- 
mory; whilst geography is no less instrumental, by 
giving to such events, all those interests and sympa- 
thies which belong to place. 

So is it in the science of law. Leading decisions 
establish resting places for the mind, they form so 
many epochas in juridical history; and, if attended to, 
render a service to the legal inquirer, similar to that 
which is afforded to the historian by chronology and 
geography. 

' The undivided infinity of time, in c^imtnon with the 
boundless^and trackless regions of space,,][>ewilder8 and 
wearies the miiid; and for steady and useful contempla- 
tion it is essential, that there should be fixed periods 
and determined places whence to compute time and 
measure space: so in the interminable regi<ms of ju- 
risprudence, the mind would soon be confused and 
exhausted, were it not for those great and learned 
cases on which it occasionally is allowed to repose, 
and from which the various relations and dependen- 
cies of this august science may be contemplated. 

It is scarcely necessary to attempt an illustration of 
the practical utility of a knowledge of these leading 
cases, by whom best reported, and even the pages 
where they are to be found, which is a matter of much 
less difficulty than may at first be imagined. The 
memory is a very improvable and docile faculty, and 



NOTES OK THE FOURTH TITLE. SOS 

after principles are impressed^ such minutise as the 
names of cases^ their reporters^ and even the pages^ 
should not be neglected^ as they afford much facility 
in the course of an extensive practice. A knowledge 
of one or niore leading cases on most of the great doc- 
trines of this science^ is of infinite utility^ as by refer- 
ence to them^ the inquirer is at once furnished by the 
marginal or other citations with a comprehensive view 
of the law on th6 particular subject. As for example: 
On the various species of bailments^ and the respective 
duties of bailees^ the great case of Goggs v. Bernard^ 
S Ld. Raymond' 909^ may be referred to. If the point 
of inquiry be the conclusiveness of a sentence in a fo- 
reign court of admiralty^ the case of Hughes v. Cor- 
nelius^ S Show. S3S. As to the authority of domes- 
tick judgments^ Moses i?. M^Farlane^ S Burr. 1009. 
On the necessity, of pleading with a profert^ Reed v. 
Brookman^ 3 Dun. and Ea. 151. The distinction be- 
tween case and trespass vi etarmis^ Scott v. Shepherd^ 
2 Blach. 89S. As to the right of a /erne covert to sue 
or be sued^ Marshall v. Rutton^ 8 Dun. and £a. 545. 
The legality of agreements in restraint of trade^ 
Mitchell V. Reynolds, 1 Peer. Wms. 181. On the 
effect of a demurrer to evidence, Gibson v. Hunter, S 
Heii. Black. 187. Whether money paid under a 
mistake be subject to repetition, Bilbie v. Lumley, S 
[East 469. As to legacies in terroremj Scott v. Ty- 
ler, S Dick. Rep. 71S. The dependence and inde- 
pendence of covenants, Kingston v. Preston, Doug. 
684; or Pordage v. Cole, 1 Wms. Saund. 320. The 
validity or nullity of the deeds of infants, Zouch v. 
Parsons, 3 Burr. 1794*. As to fraud in the sale of per- 
sonal property, Twine's case, 3 Co, 80. The personal 
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responsibility of agents to the persons contracted with^ 
Macbeath v. Haldiman^ 1 Dun. and £a. 178^ or Hodg- 
son V. Dexter^ 1 Granch. 349. As to variance be- 
tween the aUegata and probata, Bristow v. Wright, 
Doug. 664. As to the validity of a deed by feme on the 
eve of marriage^ defeating the marital rights of her fu- 
ture husband^ Garleton v. 'E^rl of Dorset^ S Yemon 
17; King v. Cotton^ 2 P. Wms. 674; or Countess of 
Strathmore v. Bowes^ S Brow. Ch. Rep. 345. As to 
the extent of the consideration of marriage to validate 
deeds against the claims of subsequent purchasers^ 
under statute 37 Eliz. White v. String^r^ 3 Ler. 
105. Jenkins v. Keymis^ 1 Lev. 150. That an 
agent must perform the authorised act in the name oj 
hia principal, Combe's case^ 9 Co. 76* Wilks v. 
Bnck, 2 East 143. Appleton v. Binks^ 5 East 148. 
Fowler v. Shearer, 7 Mass. T. Rep. 14. 

In this way should the student treasure in his mind 
a governing case on every interesting doctrine of the 
law. As his mind matures, he will find no difficulty 
in retaining the names of most of the important cases 
which will lead him directly into the channel in which 
the law of a subject may be found at large. The 
subject of note hooTes we have treated much in detail. 
Vid. post. It may, however, be well in this place^ 
to advise the student to preserve, in a book for the pur- 
pose, a list of all such cases as in the course of his 
reading he may ascertain to be distinguished and lead- 
ing; which should be placed under the heads to which 
they belong. The titles should be alphabetically ar- 
ranged, and the cases only of great learning or im- 
portance should be inserted, without a comment, ex- 
cept where best, reported- This kind of note book 
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will coQsiimer.))^ Utile of the student's time^ will prove 
of great utility in the prosecution of his future inqui- 
ries^ and will be found eminently serviceable^ when 
the pressing and multifarious duties of a counsellor 
will so occupy his time^ as to render highly important 
every means^ which is calculated to abridge his la- 
bours. 
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TITLE V. 



^^Habeant curise prcetorise potestatem tarn subveniendi con- 
tra rigorcm legis, quain supplendi defectum legis. Si enim por- 
rigi debet remedium ei quem lex preeteriit, multo magis ei quern 
vulneravit." bacon de auo. scient. lib. viii. cap, hi. 



THE liAW OF EqUITY. 

i. A Succinct Account of the Origin of 
Chancery JurisdictioH. l Reeves's His- 
tory of English Law, p. 69. s vol. p. S50. 

3 vol. p. 188. »78. 379. (Mte i.) 
S. History of Equity Jurisdiction. 6th book 
of the 8d vol. of Swift's Law of Connec- 
ticut. 

»9 
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s. OfProceedings in Courts of ife^uity. «7th 
chap, of 3d Black. Com. * 

4. Of the Court of Chanceiy. 2 Bacon's 
Abridgment, p. 134. 

5. Of the Practical Proceedings of Courts 
of Equity. 3 Wooddeson's Lect. pt. 3. 
lee. 55. 

6. Fonblanque's Treatise of Equity. (JVbfeS.) 

7. Newland's Treatise on Contracts, with the 
Jurisdiction of Courts of Equity. (JSToteS.) 

E. 8. Sugden's Practical Treatise of the Law 
of Vendors and Purchasers. 

E. 9. Barton's Treatise of a Suit in Equity. 
10. Cooper's Treatise of Pleading on the 
Equity side of the High Court of Chan- 
cery. (M)te 4.J ^ 

MISCELLANEOUS. 

E. 1. Norburie's Observations on the abuses 
and remedies of Chancery. Hargrave's 
Law Tracts, p. 426. 

2. Arguments before lord chan. Loughbo- 
rough in the case of Middleton v. lord 
Kenyon and others. Hargrave's Juridical 
Arguments, p.^SQS, or 2 Vez. jun. 391. 

3. Arguments before lord chan. Thurlow in 
the case of Scott and wife v. Vernon and 
others. Hargrave's Juri. Argu. p. S». 
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[There is a report of this case in 2 Dic- 
kens's Chan. Rep. 712, and 2 Brow. Chan. 
Cas. 431. Vid. also Cooper's edition of 
Justinian's Inst. 528.] 



NOTES ON THE FIFTH TITLE. 

{^ote 1.) Keeves on Chancery Jurisdiction. 
The history of the gradual establishment of chancery 
jurisdiction is essential to the acquisition of a definite 
idea of the nature and extent of chancery powers; a 
subject of some difficulty^ and for a long time of much 
disputation. The limits or criteria which distinguish 
equity from common law, are not very certain, as may 
be seen by consulting the pages of lord Kaims and jus-^ 
tice Blackstone. It is manifest that the history of 
equity jurisdiction must be of great service in ascer- 
taining the principle which distinguishes the duties of 
a chancellor from those of a common law judge; for 
in this history, the full extent of the powers of the lat- 
ter is unfolded; and as their inadequacy was progres- 
sively discovered, we perceive the origin and growth 
of the former. It is, perhaps,^ not very practicable to 
give a rule which shall ful^y distinguish equity from 
law. Judge Swift, in his Treatise on the Law of Con- 
necticut, expresses himself on this i^ubject much to 
our mind. "A court of equity'^ says he, ^•acting ac- 
cording to the dictates of conscience, and aiming at the 
attainment of abstract right and perfect justice, has 
power "to abate the rigour, correct the injustice, and 
supply the deficiency of positive law, where such ri- 
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gour^ injustice^ or deficiency, result as an indirect and 
collateral consequence and operation of law; and 
where it is apparent that such effect was not the de- 
sign and intent of the law. But where the matter 
complained of, flows as a direct and necessary conse- 
quence from the principle of law, adopted upon a cal- 
culation to promote the general good, a court of equity 
has no poWer to interfere. This limitation is a pro- 
per restraint upon the boundless discretion given to 
that court, by the general terms used by lord Kaims; 
and at the same time gives it an equitable power which 
is denied by justice Blackstone.'^ 

We have strongly recommended Mr. Reeves^s ad- 
mirable history of English law in our tenth note on 
the second title: the student, however, is requested, at 
this time, to re-peruse the pages which we have de- 
aignatedt 

{jybte 2.) FoNBLANQUE ON Equity, The ori- 
ginal of this celebrated work was published anony- 
inously, in the year 1737- It was then very small, 
being nothing more than an essay. It was entitled 
^^A Treatise of Equity,'^ and was much and deser- 
vedly admired. In the year 1794^ it was ushered into 
the world, in a new and highly enlarged and improved 
form, by John Fonblanque, esq. Few .works have at- 
tained such universal approbation, or been more gene- 
rally' read. The notes are copious, perspicuous, and 
learned, and the authorities are full and pertinent. 

In reading this treatise the student will, of course 
frequently refer to the reports of Peere Williams^ 
which have ever been esteemed among the. mmt val- 
uable and authentick sources of chancery law.. It 
^ould be scarcely possible to speak top favourabljv qf 
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Mr, Cox's excellent edition of this workj but it ha« 
already received the wannest praises of the profession; 
and the learned^ both of the bench and the bar^ have 
strongly testified their unqualified admiration of his 
editorial labours. 

(J^oteS.) Nbwland ON Equity Contracts. The 
principal authors^ who have treated of contracts &c. 
cognizable in equity^ are Powell^ in the Sd. vol. of 
his Essay on Contracts and Agreements; Fonblanque^ 
in his Treatise of Equity; Sugden^ in his Practical 
Treatise on the Law of Vendors and Purchasers of 
Estates; Boberts^ on Voluntary and Fraudulent Con- 
veyances; and the late excellent treatise of Mr, New- 
land on Contracts within the jurisdiction of Courts 
of Equity, This is a work which will be particu- 
larly acceptable to the student^ as the decisions of 
the law are often contrasted with those of equity, 
and the subject of every species of contract cognizi^- 
ble in that court^ is treated with singular perspicujlty 
and ability. 

{J\rote 4i.) Coopek's IjQmTY Ple aping, The 
matters cognizable in a court of equity are not as 
distinct from those of a court of law, as is the mode 
of proceeding: the practice, therefore, and the system 
of pleading adopted by this court, are no less impor-^ 
tant to the student than the subjects embraced by its 
jurisdiction. After an acquaintance with the princi- 
ples and extent of this jurisdiction, whether exclusive 
of, conciirrent with, or auxiliary to the powers of the 
courts of common law, our student will hasten to in-? 
form himself of the pleading and practice of this court: 
on this subject, after an attentive reading of that beau- 
tiful little outline by Mr, Barton, we would place in 
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his hands Cooper's Treatise of Equity Pleading, as 
the most comprehensive^ methodical and learned which 
has appeared on the subject. With the exception of 
lord Redesdale's work on the same subject^ which, 
until the late American edition by chancellor Eent^ 
was scarcely known in this country^ there is no other 
regular treatise on this learning: for although Harri- 
son and other writers on the practice of the court of 
chancery^ have considered the law of pleading in 
equity, they are by no means scientifick or compre- 
hensive, so that this work is the only complete trea- 
tise which we possess on this subject It is entitled 
to a decided preference to the works of lord Redes- 
dale, Harrison, &c. as it comprehends all the later 
English and Irish chancery decisions down to the 
year 1809. The last English edition of lord Redes- 
dale's treatise appeared in 1787^ and consequently 
contains none of the cases reported by Vesey, jun. 
(of which there are now nineteen volumes,) of Brown* 
Ambler, Anstruther, Schoales and Lefroy, part of 
Dickens, &c. In addition to the few chancery pre- 
cedents which the student has read in Bartod's Suit ia 
Equity, we advise him occasionally to consult Hani- 
son's Chancery Practice. 
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'^The Law of Merchants not being founded in the particu- 
lar institutions, or local customs of any particular country, but 
consisting of certain principles which general convenience has 
established to regulate the dealings of merchants with each 
other in all countries^ may be considered as a branch of publick 

law." MARSHALL. 

^'J^&n erit alia lea: Romm^ alia Jlthenis^ alia n^mcj alia poS" 
thac$ sed et anines gentes^ et omni tempore una eademque lex oh' 
tmebat/'K,:..cicJ&'Ro, 



THfc liEX MERCATORIA. Y*^^^^ *•>' 

. . > • • • 

1. The Me "Merchant and Merchandise," 
4th vdl: of Wilson's Bacon's Abr. p. 595, 

2. Abbot's Treatise on the Law of Merchant 
Ships and Seamen. Story's American ed. 

E. 3. The second book of MoUoy de Jure Ma- 

• ritimo et Navali. 
E. 4. Caine's Lex Mercatoria Americana. 
5. Marshall's Treatise on the Law of Insur- 
ance. Condy's American edition. 
E. 6. Ingersoll's translation of Roccus. 
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7. Chitty's Treatise on the Law of Bills of 
Exchange and Promissory Notes. Sto- 
ry's edition. 

8. The following titles in the second volume 
of Evans's View of the decisions of lord 
Mansfield in Civil Cases. 

1. Insurance |tfarine. 
iS. Insurance on Lives. 

3. Insurance from Fire. 

4. Bottomry. 

5. Bills and Notes. 

6. Lien. 

E. 9. Rodman's translation of the Commercial 

Code of France, or* 
E. 10. The translation of the same Code, pub- 
lished in S American Review, 359. 
1 1 . The following cases in Douglas's Re- 
ports, American edition, 1807. 
ist Vol. Beane v. Stupart, p. 11. 

Woolridge v. Boy dell, p. 17. 
Milford V. Mayor, p. 55. 
Lilly V. Ewer, p. 7S. 
Mills V. Fletcher, p. 230. 
Dungwall v. Dunster, p. 847. 
Planche v. Fletcher, p. 851. 
Johnson v. Sutton, p. 854. 
McDowell V. Fletcher, p. 860. 
Lavabre v. Wilson, p. 884. 

* Vid. note 3 on the seventh title. 
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Mason t^. Hutit, p. S96. 

Barber u Fletcher, p. 305. 

Thelluson v. Fletcher, p. 3 14*^ 

Earle v. Harris, p. 356. 

Hoare v. Daws, p. 371. 
2d Vol. Noble v. Kmnoway, p. 510. 

Russell V. Langstaff, p. 514. 

Lorain v. TomUnson, p. 585. 

Peacock v. Rhodes, p. 633. 

Archer v. Bank of England, p. 638* 

Ruston V. Aspinal, p. 679. 

Eden v. Parkinson, p. 783. 

Bemon v. Woodbridge, p. 737. 
13. The following cases in Sir James Burrow's 
Reports. (J^ote 2.) 
ist Vol. Pelly V. Royal Exchange Assurance 

Com. p. 341. 

Miller v. Race, p. 451. 

Godin V. London Assurance Com. 
p. 489. 
2d Vol. Heylin v. Adamson, p. 669. 

Goss V. Withers, p. 683. 

Luke V. Lyde, p. 883. 

Gardiner v. Crosdale, p. 904. 

Hamilton v. Mendes, p. 1198. 

Edie V. East India Company, p. 1 2 1 6. 
2d Vol. Price v. Neale, p. 1354. 

Glover v. Black, p. 1394. 

Grant v. Vaughan, p. 1517- 
30 
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PUlans T. Van Meirop and Hopkins, 
p. 1663. 
. Carter v. Boehm, p. 1905. 
14. The following cases in Granch's Reports. 

(Kote a J 
ist Vol Bailey E. Clark v. Robert Young 

^ Co. p. 181. 
Wilson ^ Lenox v. Maitland, p. 194. 
Mandeville ^ Jamesson v. Joseph 
lUddle ij Co.; and the very lear- 
ned and valuable note A. in the 
Appendix to this volume. 
There is no case, in the second volume, on 
the Lex Mercatona, particularly worthy 
of the student's attention. 
8d Vol. Marine Idsu. Com. of Alexandria u 

Tucker, p. 867. 
Lawrason v. Mason^ p. 49S. 
4ith Vol. Rhinelander v. Pennsylvania Insu. 

Com. p. 29. 
United States v. Willings ^ Francis, 

p. 48. 
Alexander v. Baltimore Insu. Com. 
p. 370. 
Sth Vol Mandeville ^ Jamesson v. Wilson, 

p. 15. 
Hodgson u Marine Insu. Com. of 

Alexandria, p. 100. 
Violett V. Patten, p. 142. 
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eth Vcl. Maryland Insu. Com. v. Woods, 

p. S9. 
livingston fij Gilchrist v. Maryland 
Insu. Com. p. S74. 



NOTES ON THE SIXTH TITLE. 

(JV*ofe 1.) Of the Lex Mercatoria. The stu- 
dent^ no doubt^ will find some difficulty in ascertain- 
ing the origin^ and defining the limits of this system. 
As a body of law he will, perhaps, be unable to com- 
prehend why it should be considered as a branch of 
the law of nations.^ So likewise he may not agree 
with the learned commentator, who classes it under 
that part of the English Lex non scrijpta^ denominated 
^'Particular Customs,^^^^ By some he will find it de- 
fined as the general usages or customs of merchants 
in mercantile negotiations^ whilst others would have 
that to be the law of merchants in any place, which is 
the usage of that place. It is not for us, in such a 
work as the present professes to be, to enter into legal 
discussions or to solve for the student his numerous 
legal doubts. How far the lex mercatoria may be 
derived from the general usages of merchants of all 
nations, and thus far claim a place in the law of na- 
tions, as being quasi publici juris; how far general 
usage among the merchants of England constitutes the 
lex mercatoria of that country; or how far local usage 
may become law, or the entire system be ranked with 
particular customs, the inquiring student will no doubt 

* 4 Black. Com. 67. t 1 Black. Com. 75. 
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' duly inform himself. We woiild^ however, remark 
that this general mode of expression, relative to the 
origin or limits of this system of law, is calculated to 
mislead the student. The lex mercatoria of any par- 
ticular country, as for example England, may perhaps 
be defined, a system of principles or rules peculiarly re- 
gulating mercantile transactions, derived principally 
from the customs of merchants in di£Eerent nations^ 
from the usages, either general or local, of the mer- 
chants of England, which customs or usages of foreign 
or English merchants have been judicially sanctioned; 
and lastly from express legislative provision. Hence 
this system, whether we regard its extent, or the 
sources of its origin, cannot with propriety be classed 
with "Particular Customs*^^ for a particular custom 
^.ffects only the inhabitants of a particular district^ 
whereas the lex mercatoria is not restricted within any 
defined limits, but extends over the whole realm, and 
operates every where, over certain transactions. So 
likewise, this law need not be specially pleaded, as 
particular customs must generally be, nor is this law 
to be tried by a jury as customs are. The student 
may consult the distinctions taken in S Burr. 1SS6. 
1SS8, Edie v, East India Com. S Doug. 69^, end 
of the note. 1 Ld^ Raymond, 175» Pinkney v. Hall. 
4 Du. & Ea, 208. 210. 6 East 202, Parr v. An- 
derson. 2 John. 3^7, Frith v. Baker. 1 Gaines 43, 
Smith and Stq,nley v, Wright. Story's Abbott on 
Shipping, 417» 

(JVVfe 2.) Select Cases in Burrow's Reports. 
Sir James Burrow has recorded with a faithful and 
able pen the decisions of that living voice and oracle 
of English jurisprudence, the earl of Mansfield, The 
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substance and style of these reports have attached to 
them a reputation and value, of which scarce any 
other repository of legal decisions can boast. The 
material facts of the cases are luminously detailed; 
the arguments of counsel circumstantially, but not 
tediously reported, and the opinions of the court, ac- 
curately and satisfactorily stated. On the principles 
of the lex mercatoria these volumes may be consi- 
dered an exuberant and original fountain. In fine. 
Burrow is to be regarded as, of all other reporters, 
the most elementary and methodical, and perhaps the 
best suited to impart instruction to the student. 

(JVote 8.) Select Cases in Cranch's Reports. 
Gases argued and adjudged in the supreme court of the 
United States, if faithfully reported, command our 
confidence, and are appealed to as authoritative and 
decisive of the law. To a repository of such cases 
the student resorts with pleasure and the utmost reli- 
ance, as they are almost necessarily supposed to be 
cases, no less important in principle, than sound in 
decision, because few else than cases of legal impor- 
tance reach this tribunal, and they generally receive, 
both in the inferiour and supreme tribunal, an elabo- 
rate discussion by counsel, and a serious judicial con- 
sideration. 

Judge Cranch's Reports embrace cases from August 
term, 1801, to February term, 1810, comprehended in 
six volumes. The cases are generally important and 
well reported. Our selection from these volumes, on 
the mercantile and constitutional law, will be found to 
include most of the important cases. For cases on 
constitutional law, and important constructions of the 
United States laws, vid. Particular Syllabus, Title 
XL J 16. 
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TITLE Vn. 



^It was necessiij which forced men to give np a part of 
their liberty. It is certain then, that erery individual woold 
choose to pot into tiie poblick stock the smallest pmiion possi- 
ble; as much only as was sufficient to engage others to defend it 
The MgffctgiAe of these, the smallest portimis possible, forms the 
rig^t of ponishinp all that extends beyond this is abase, not 
jnstice.''......MAKquis becoakia. 



THE JjAW of CSmES AND PUNISHBIENTS. 

1* The Marquis Beccaria's Treatise on 
Crimes and Punishments. (Mite i.) 
E. S. The following chapters in Beniham's In- 
troduction to the Principles of Morals and 
Le^lation.^ 

Chap. Xn, "Of the consequences of a 

mischieyous act" 
Chap. Xm. "Cases unmeet for punish- 
ment" 
Chap. XIV. "Of the proportion between 

punishments and offences." 

• Yid. note 2 to this title. 
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Chap. XV. "Of the properties to be ^v- 

en to a lot of punishment." 
Chap. XVI. "Division of offences." 
Chap. XVn. "Of the limits of the pe- 
nal branch of jurisprudence. 

3. Bentham's Theory of Punishments and 

Rewards. (Kote %.) 

4, Eden's Principles of the Penal Law. 

E. 5. Dagge's Considerations on the Criminal 

Law, 
E. 6. Letters of Beccaria Anglicus on Capital 

Punishments. 

7. East's Crown Law. 

8. Mac Nally's Rules of Evidence on the 

Pleas of the Crown. 

STATE TRIALS. 

[We are somewhat apprehensive that the very 
name of this voluminous and extensive work may 
excite some alarm. We should not^ however^ feel jus- 
tified in pretermitting it: for though it muflt be admit- 
ted that it contains many dull^ unnecessarily prolix^ 
&nd perhaps unimportant cases^ yet it is certainly enti- 
tled to be considered the most authentick and satisfac- 
tory record of the pleas^ of the crown which has yet 
appeared. 

Most of the important doctrines of the crown-law 
were either advanced^ illustrated^ or fully established 
in the cases there reported; so that^ independent of 
the useful knowledge as to the mode of conducting 
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criminal proceedings^ during the times^ and in the re- 
spective courts in ^vvhich they occurred^ furnished to 
us by the rigid minuteness with which the cases are 
reported; and likewise the information which may be 
gained as to the genius of the tinies^ and the charac- 
ter of the distinguished personages who in many cases 
were the subjects of them^ evidenced either by the 
fact of their prosecution^ or the manner of conducting 
their trials; the student is to regard this work as the 
depository of much useful law^ and consequently en- 
titled to a portion of his attention. 

As this publication is quite too extensive to be ge- 
nerally perused^ and yet quite too valuable not to be 
read at all, we have endeavoured to select some of the 
most important cases, many of which should be stu- 
diously read, and the remainder at least cursorily pe- 
rused; as to this, the student will exercise his own 
judgment on the cases which we have pointed out 

The first eight volumes of this work have been well 
abridged by Mr. Salmon, who has added sensible^ 
copious, and satisfactory remarks of his own. His 
work is entitled ^^A new Abridgment and Critical 
Review of the State Trials, and Impeachments for 
High Treason.^' Mr. Salmon had previously fa- 
voured the publick with a new edition of the State 
Trials at large. 

Emlin's edition of the State Trials in six volumes, 
published in 1742, and Hargrave's in eleven volumes, 
which appeared in 1776, are the best. If Salmon^s 
abridgment be accessible to the* student, we recom- 
mend him to read in that work the following cases 
marked * : the remainder should be read in the work 
at large.] 
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SELECT CASES IK THE STATE TRIALS. 

Year. 

1634. Sir Thomas More^ for high treason. Be* 
headed* 1 vol. State Trials^ 69. 

Salmon's Abr. 10. 
1605. Robert Winter and others, for high treason. 
Executed. 1 vol. State Trials, S3S. 

Salmon's Abr. 57- 
1616.* Richard Weston, Ann Turner, sir Jervis El- 
vis, James Franklin, Frances countess of 
Somerset, Robert Can* earl of Somerset; 
for the murder of sir Thomas Overbury. 

1 vol. State Trials, BM. 

Salmon's Abr. 61. 

16S0.^ Francis Ld. Bacon. Proceedings against him 

in parliament for bribery and corruption. 

Fined 410,0001. 1 vol. State Trials, 375. 

Salmon's Abr. 7S. 
1631. Mervin Ld. Audley, for a rape and sodomy. 
Beheaded. 1 vol. State Trials, 388. 

Salmon's Abr. i22. 
1634. John Ld. Balmerino, for a treasonable libel. 
Pardoned. 1 vol. State Trials, 439. 

Salmon's Abr. 139- 
1640. Thomas, earl of Strafford, for high treason, 
Beheaded. 1 vol. State Trials, 723. 

Salmon's Abr. 164. 
1643.* William Laud, archbishop of Canterbury, for 
high treason. Beheaded. 

1 vol. State Trials, 8S4- 
Salmon's Abr. 198» 

81 
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1648.* Charles I. king of England, for high treason^ 
Beheaded. 1 vol. State Trials, 986. 

Salmon's Abr. S18. 
1006. James Naylor, for blasphemy. Pilloried^ 8^c. 

2 vol. State Trials, S65. 
Salmon's Abr. S54. 
1657-^* Tasborough, for subornation of perjury. Fined. 

S vol. State Trials, 1017. 
Salmon's Abr. 376. 
1668. Sir Henry Tane, for high treason. Beheaded, 

2 vol. State Trials, 43d. 
. Salmon's Abr. S96. 

1663.* Col. James Turner and others> for burglary. 
Executed^ 2 vol. State Trials, 50S, 

Salmon's Abr. S94. 
1680.* William viscount Stafford, fot high treason. 
Beheaded. 3 vol. State Trials, 101. 

Salmon's Abr. 396. 
1681.* Borosky and others, for murder. Executed. 

3 vol. State Trials, 466. 
Salmon's Abr. 443. 

1683. John Hampdeff esq, for high misdemeanor. 
Fined 40,0002. 3 vol. State Trials. 8S4. 

Salmon's Abr. 000. 
1683. William Ld. Russel, for high treason. Be- 
headed. 3 vol. State Trials. 706. 

Salmon's Abr. 463. 
1684.* Titus Oates. Proceedings against him on 
the statute De Scand. Mag'. Damages 
100,000L 3 vol. State Trials, 989. 

Salmon's Abr. 519. 
1685. Titus Oates, for peg ury. Fined^ pilloried^ 8^c. 

4 vol. State Trials, 1. 
Salmon's Abr. 530. 
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16S5. Alice Lisle^ for high treason. Beheaded. 

4f vol. State Trials, 105. 
Salmon's Abr. 544/ 

1687. Philip Stansfield, for high treason and parri- 

cide. Executed. 4» vol. State Trials, S83. 

Salmon's Abr. 608. 

1688. The seven bishops, for a libel. J.cquitted. 

4 vol. State Trials, 305. 

Salmon's Abr. 58S. 
1690. Viscount Preston, for high treason. Pardoned. 

4 vol. State Trials, 410. 

Salmon's Abr. 614. 
1695. Sir John Friend, for high treason. Executed. 

4 vol. State Trials, 599. 
Salmon's Abr. 656. 

1696* Cap. Thomas Yaughan, for high treason. 

' 5 vol. State Trials, I7. 

Salinon^s Abr. 713. 
1701. Cap. William Kidd, for murder and piracy. 
Executed. 5 vol. State Trials, S87. 

Salmon's Abr. 788. 
170s. Haagen Seveiisden, for forcible marriage. Ex- 
ecuted. 5 vol. State Trials, 44^. 

Salmon's AIbt. 757. 
1704. Cap. Thomas '.Green an4 his crew, for pi- 
racy in Scotland. 6 vol. State/Prials, 573. 

Salmon's Abr. 809. 
1709. Henry Sacheverell, D. D. for high crimes and 
misdemeanors. Silenced for three years. 

5 vol. State Trials, 641. 
Salmon's Abr. 816. 

1716. Francis Francia, for high treason. Acquitted. 

6 vol. State Trials, 58. 
Salmon's Abr. 864. 
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1718. Boimet and thirtj-iliree of his crew, for pi« 
racy in South Carolina. Executed. 

6 vol. State Trials, 156. 
Salmon's Abr. 873« 

17^8, Christopher Layer, for high treason. Exe- 
cuted. ' 6 vol. State Trials, 339. 

Salmon's Abr. 878. 
1666, Thomas Ld, Morley, for murder. 

7 vol. State Trials, 421. 
Salmon's Abr. 299. 

1710. George Purchase, for high treason. Pardoned, 

8 vol. State Trials, 385. 
Salmon's Abr. 859. 

Mawgridge, for murder. 

9 vol. State Trials, 64. 
Gregg, for high treason, 

10 vol. State Trials, 77^ Appendix. 
Stevenispp, for murder. 

10 vol. State Trials, MS. 



MISCELLANEOUS. 

r 

i, Opitdon on. the commitment of the Hon, 
Simon Butler and Mr. Oliver Bond by the 
Msh House of Lords in 179'8 for con- 
tempt, Hargrave's Collection of Juridi- 
cal Arguments, p. l, 

^« Opinion cpnceming Writs of Errour in 
Criminal Cases, other than Treason, Har, 
Juri^ Argu. p. 403. 
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E. 3. Penal Code of the French Empire. 
Translated. Vid. 2 vol. American Re- 
view. Appendix. (Kote 3. J 

4. Emlyn's Preface to the third edition of 
the State Trials. 

5. Hargrave's Preface to the fourth edition 
of the State Trials. 

E, 6. Sir Wm. Jones's Inquiry into the legal 
mode of suppressing riots, with a consti- 
tutional plan of future defence. 8th vol. 
of his works, p. 480. 



NOTES ON THE SEVENTH TITLE. 

{^ote 1,) Beccaria on Gbimes and Punish- 
ments. This excellent little work is from the pen of 
Ca&sar Bonesana^ marqui^ of Beccaria. He was a 
man of pre^- eminent talents^ and no doubt of equal vir- 
tue; thou^ his enemies^ hostile to his liberal and pbi- 
lanthropick doctrines^ have accused him of venality in 
the discharge of his official duties^ and have compared 
hiia, both as to talents and cm^uption^ to Bacon. Bec- 
caria was much esteemed by the learned of his coun- 
try, whose protection he needed and received^ when, 
persecuted on account of the principles contained in 
his ^^Essay on Crimes and Punishments.^^ This 
work was published in 1767? &t Milan^ and passed 
through six Italian editions in the period of eighteen 
months. The Gommentary, which is appended to it, 
is i^aid to be the productiofli of M. De Voltaire, who 
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holds this little work to he in morals, what a panacea 
would be in medicine. 

When we reflect on the genius of the, government 
and religion under which the marquis lived, we can- 
not but additionally estimate the enterprise and bold- 
ness of the man who ventured to disseminate such 
wholesome truths. Happily for tlus land, we need no 
advocate for humanity, liberty, philanthrophy; they are 
indigenous growths of our soil, which need but little 
culture, and which, under any circumstances, can 
never, we hope, be entirely eradicated. Bonesana 
was born in 17^0, and died in 1794*. 

(JWte S.) Bentham's Theory, &c. It is a mat- 
ter of no less surprise than regret, that a work of such 
extraordinary merit as Mr. Bentham's ^^Theory of 
Punishments and Rewards,^' should thus long have 
continued unknown, not only to the students, but to 
the learned of our country. Five years have elapsed 
since the publication of this book, yet it is to be found 
in no publick or private library with which we arc ac- 
quainted; and most of the booksellers, and many of 
the literati, have never heard of it. This remark 
proceeds from regret that nearly every ephemeral pro- 
duction which issues from the British press, finds an 
easy admittance, and a flattering reception amoQg our 
countrymen; while works of singular excellence, and 
sound philosophy, are totally disregarded, or perhaps 
permitted gradually to elaborate their way to a partial 
notice. 

The eulogy, perhaps, is not unwarranted or too 
strong, that no where, among ancient or modern pro-j 
dnctions, is the philosophy of criminal legislation so^ 
ably and happily illustrated, as in the work under ob* 
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s6rvation. Mr. Bentham^s predecessors in this chan- 
nel bave^ without exception^ failed in exhibiting a 
complete theory of the sanction df criminal laws; one 
resting on the basis of sound philosophy, and which 
might serve as a lasting and universal guide. 

In the works of Grotius, PuflFendorf, Montesquieu, 
Beccaria, &c. we do not find delineated even a rude 
contour of this very interesting subject, which, under 
the skilful management of Mr. Bentham, has assumed 
in all its parts the form and attitude of science. 

The learned editor of this work, M. Dupont, who 
gives additional lustre to Mr. Bentham^s pages, con- 
siders it decidedly superiour to any preceding pro- 
duction. He informs us that he undertook to examine 
the most renowned works on the subject, as well as 
those of less note, and arose from their perusal with- 
out hesitating to offer Mr. Bentham's production to 
the publick. ^^I was induced,'^ says M. Dupont, "to 
collect together all that is scattered in the ^Spirit of 
Laws' on the subject of punishments and rewards, and 
I found that this collection would have occupied not 
more than ten or a dozen pages.'' ^^We hence see 
the folly of D'Alembert's assertion, so often repeated 
in France, that ^Montesquieu said every thing, and 
abridged every thing, because he saw every thing.' " 
"Amid numerous thoughts either vague or loose," 
continues M. Dupont, ^^and some that are erroneous, 
we meet with many which are certainly judicious and 
profound, as in all that we possess of this illustrious 
writer; but how far do they come short of a theory of 
punishment!" ^^Beccaria did more;" but still this 
And all subsequent writers, according to M. Dupont, 
have shed but little light on this very important to- 
pick. 
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The law student cannot fail in being much de^ 
lighted with this work; it is a book replete with ori- 
ginal and philosophical thoughts^ and sound practical 
observations^ conveyed in a manner of peculiar force, 
and often in language of great novelty and appropri- 
ateness; in fine^ in a style entirely Mr. Bentham's. 

The whole skiagram^ or analysis of his subject^ 
we conceive to be as original as it is admirable; and 
the filling up every way suited to the excellence of 
the contour. The accuracy and clearness of his de- 
finitions^ the fitness of his new words and terms^ the 
zeal and learning displayed in the discussion and illus- 
tration of many novel and highly important topicks, 
and the light and conviction brought to the under- 
standing on many hitherto involved and difficult ques- 
tions^ render this work not only eminently instructive, 
but uncommonly interesting. 

Mr. Bentham displays much closeness and discri- 
mination of thought in his observations on the attri- 
butes or qualities of punishments: these he holds to be 
certainty f equality^ divisibility^ analogy^ commensura- 
hility^ economy y exemplarinesSy remissibilityf tendency 
to reform^ deprivation of the power of injuring, con- 
vertibility into profit, simplicity of denomination, and 
popularity. 

He likewise displays much ingenuity and philoso- 
X)hy in his remarks on what he denominates *^Ex- 
pense of Punishments^'' and his division of them into 
economical and costly f and likewise in his division 
of punishment into privative and corporeal, which 
latter he subdivides into simple afflictive, complex 
afflictive, and restrictive. So also, his observations 
on the end and meastire of punishments, the infliction 
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of d^ath^ the incapacity of testifying^ indiscriminate 
imprisonment^ solitary confinement^ different species 
of prisons^ &c. are fraught with lessons of the sound- 
est wisdom, and . greatest practical importance^ We 
have said thus much on this incomparable work, from 
a conviction that its author has left his predecessors 
at an immeasurable distance, in every thing which re- 
lates to the philosophy of criminal jurisprudence. It 
is much to be regretted that this work still remains in 
the French language: it was published by its learned 
editor, M. Dumont, in that language at London in 
1811, and has not, we believe, been translated. As 
it is a work which should be very generally read, we 
have no doubt that it will soon assume an .English 
garb* 

Mr. Bentham is the author of the very able produc- 
tion on the "Principles of Morals and Legislation^^' 
some select chapters in which we have recommended 
to the student's perusal, in the first and seventh titles. 
He is likewise the author of a very ingenious little 
production entitled ^^A Defence of Usury, shewing 
the impolicy of the present legal restraints." 

(JV*o*e 3.) Penal Code of the French Empire. 
The criminal as well as civil code of France, impera- 
tively claim the attention of him, who aspires to the 
character of an enlightened statesman or lawyer. It 
is impossible to read the French codes, without pro- 
found respect for the learning and philosophy of their 
distinguished authors. The Penal, Code has been 
translated and published in the appendix to the second 
volume of the American Review, and will be read witli 
no less pleasure than advantage. The Commercial 
Code, however, is to us the most valuable and i«- 

32 
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tierefithig. It bus been ably transkted and aanotaied 
on by Mr. Du Ponceau of Philadelphia^ a civiliui of 
talents and learning: this is likewise to be found iB 
the same work. The translation of the Cofluoercia) 
Code by John Rodman esq« of New- York^ abont the 
same time^ published in an octavo volume ei three 
hundred and sixty pages^ is on the whole bett» enti- 
tled to the student's attention^ as it is aeconqpanied 
with a translation of the ^^Moiives^ or discourses of 
Ihe counsellors of state^ containing a luminous and in- 
teresting discusi^lni of the various principles and pro- 
visions of the code;'^ and also the original text^ oa the 
opposite page of the book^ for those who may be incli- 
ned to compare it with the translation. Mr. R. has 
added appropriate and sensible notes^ whioh make us 
regret they are so few in number. The studious pe- 
rusal of both these codes would require but a few 
days^ and would richly compensate the studentr Bo 
strong is our desire to furnish every temptation which 
may invite the student to a punctual adherence to the 
works designated in this Course, that we shall deem 
no apology necessary for the following -extracts from 
Mr. Rodman's very sensible preface to his work. 

'^The Code Napoleon now constitutes the civil law 
df France. All former laws, customs, and usages,^ 
both written and unwritten, of the different provinces 
in that country, were entirely abolished on the intro- 
duction of this new sy i^m of jurisprudence. It is, 
unquestionably, a work of the highest merit, whether 
we consider the pure morality,^ the sound legal prin- 
ciples, and enlightened reason, which pervade every 
part of it; or the lucid order, precision, and method, 
with which the matter is arranged and exhibited. 



Whatever^ &erefore^ same persons may think of tlie 
nature of the present government of France^ of its sta- 
bility or duration; whatever may be the ultimate conse- 
quende of the powerful coalition now arrayed against 
her; and though the star of her glory now shines wUh 
dinunished lustie; yet^ as long as society and civiliza- 
tion exists as long as reason^ truths and justice are pri- 
zed among men^ the codes of tiie French empire^ those 
«pl^3tdid monuments of jurisprudence^ erected by tibe 
learning and wisdom of the nation^ will endure^ and 
reflect the brightest honour cm tlmr founders* The 
notion entertained by many people in this country, 
that this system <^ laws is wholly founded upon ar- 
bitrary power, and consequently nSwda no iecurky 
to the rights of p^wons^ or ilie en^oyaffint of property, 
ifl equally erroneous and absurd. However arfaitmry 
a government may be, it can never be its. interest m 
pxiiicy to make laws, by which the bonds jof spoety 
may be slackened, and the relative ri^ts of indivi- 
duals left at the mercy of accident or force. In cues 
unconnected with puUick foUey^ where the object is 
solely to determine the question of meum and tuum^ 
Uie laws of even a despotick state are quite as likely 
to be framed so ias to afford protection and security to 
private rights, as under the government ei the freest 
republick. The excellence of laws, as they respect 
the mutual relations and multi&rious commerce of men 
in society, depends much more upon the enlightened 
views, and the wisdom of the lawgiver, than upon the 
nature of the government, or the freedom of the peo* 
pie. In proportion to the advancement of civilization 
and of learning in a country, whatever may be the 
forni of its government^ the law§ will be foimd just 
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and pure; I mean tbose laws which relate to personal 
rights, and the security of property, for I am not now 
considering political rights. In the reign of Justinian, 
as despotick a prince as any that swayed the Bomaa 
sceptre, that magnificent system of jarisprudence which 
forms the body of the civil law^ was raised and perfec- 
ted: a system, whatever may have been the early pre- 
judices of the Bnglish nation against it, which contaiDS 
all the elements of justice and equity between man and 
man, and the principles and provisions of which, at 
this day, strengthen and adorn the gothick fabrick of 
the common law of England.'^ 

^^If we reicct,'' continues Mr. Rodman, ^^upon the 
manner in which the different codes established by the 
present government of France were enacted, we can- 
not but entertain a very favourable opinion of iheir 
excellence. They were the productions of care, la- 
bour, and time; and the fruit of the united wisdom, 
genius, and researches of the best and most enligh- 
tened men of that country. Many of the most distin- 
guished members of the old parliaments were called 
to assist in the formation of this new system of jurist 
prudence, and contributed their learning and experi^ 
ence to render it as perfect as possible. The discus- 
sions which took place in the council of state, on the 
framing pf the Code Napoleon alone^ make two large 
quarto volumes, in which every article and clause of 
that code are examined, and critically compared with 
the former existing laws on the subject, and with those 
of other countries. Still greater solicitude was mani- 
fested, and equal care taken, to give perfection to the 
Commercial Code. After the plan of it had been for* 
med, and discussed in the council of state, a copy of it 
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was sent to every court of justice, and to every cham- 
ber of commerce, throughout the empire; and their 
separate observations requirefd on eveiy article which 
appeared susceptible of amendment. These observa*- 
tions forming an immense mass of opinions, of sugges- 
tions, and of arguments, were laid before the council of 
state, and the code again taken into consideration, and 
«ach alterations made in it as were judged proper; af- 
ter which it was submitted to the legislative body for 
final adoption. Human ingenuity could not have de* 
medy nor human happiness desired^ a mode better cal- 
culated to ensure perfection to a work of Ms nature^ 
Not only the most distinguished judges and statesmen^ 
but every merchant of character and respectability in 
France^ was thus called upon to contribute his infor^ 
mation and experience in the formation of this system 
of laws. 

^^The Code Napoleon contains all the general prin- 
ciples of civil and municipal law. Its provisions em- 
brace all the various relations of men in society, their 
rights, duties, and obligations, both in respect to the 
publick authority and to each other. It secures the 
enjoyment^ and regulates the descent and transfer of 
property; recognises the principles of equity in the 
construction of contracts and engagements, and pro>- 
vides for their faithful performance. 

^^The Commercial Code provides for the application 
of the general principles recognised in the Code Na- 
poleon, to the numerous and diversified cases arising 
out of the operations and transactions of trade. It is 
therefore^ in many respects, conformable to the spi- 
rit of the commercial laws of other civilized nations, 
though it differs from them in some important pQi9t% 
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and contains many new and highly Taluahle prarl^ 
«ons. Sach a body of mercantile law^ condensed in 
so small a compass^ its various parts amnged and 
exhibited in so able a manner^ is not to be found in 
the jurisprudence of any other nation* The ctHnmer- 
cial law of England exists not in any definite and dis- 
tinct form. It must be sought in the yoluminous pages 
of the statute book^ and still more in the countless vo* 
lumes of elementary treatises and reports of adjudged 
cases^ which encumber the library^ and distract the 
mind of the judge and the lawyer. Founded origi- 
nally upon usage, it has, from time to time, receiyed 
]iarticular additions and alteraticms from acts oi par- 
liament, and derives its force and authority much less 
from positive regulations, than from the numerous and 
sometimes contradictory decisions of the comrts. The 
}ex mercatoria of England, though equally the law of 
the land, forms no part of what is called the common 
law. The former has borrowed most of its ^nci- 
ples, and many of its rules, from the commercial regu- 
lations of the continental nations, and fnnn none more 
than ftom^tbose of France, whose celebrated ordinan- 
ces, and enlightened authors, have contributed more 
to in^rove and enrich the commercial jurisprudence 
^f England, than all the statutes of her parliaments, 
or the writings of her jurists. The treatises of Po- 
tkier^ of JouaBBy of Domat, of Emerigony and of Fa- 
lin^ are deservedly held in the highest estimation in 
Great Britain; and neither national antipathy nor in- 
veterate prejudice has been able to resist the influence 
of these luminous and masterly productions. Even 
the ordinances of Louis XIY . have extorted the high- 
est encomiums from the bench and the bar of £Dg« 
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land; and tre cited as suthoiity in almost every com- 
mercial question of importance^ before tliie courts of 
that country. 

^^In an age of science and of letters^ whatever the 
wisdom and the genius of any nation has produced^ 
which may contribute to private happiness or publick 
order^ is entitled to credit and consideration. Whe^- 
ther it be the cede of &eorge or Napoleon^ of Frede- 
rick or Alexander^ which is offered io our notice^ why 
s^uld we not equally exanlne its j^inciples and pro- 
visions?'^ 
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l^ARTICULAR SYLLABUa 
TITLE Vin. 

<<£quidem contra existimo, judices, c^m in omni genere ac 
varietate artium, etiam illarum, quse sine summo otio non facile 
discuntur, Cn. Pompeius excellat, stngnlarem quandenfi laudem 
ejus et prsestabilem esse scientiam^ in fssderibus^ pactionibus^ 
eondiiionibus* popitloruni, regum, exteramm nationum; in uni- 
verso deniqne belli jure ac pacis.^' {J^Tote 1.) 

OIC, ORAT. PRO L. CORN. BALBO. GAP. VI. 

f HB liAW OF NATIONS* 

!• The following select chapters in Grotius 
on the Bights of War and Peace. 
Chap. 18. «0f the Rights of Em- 
bassies.'^ 
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Chap. 6. "Of the Big^t to things^ 

taken in War." 
Chap. 17. "Of Neuters in War.'' 
Chap. 20. "Of the Publick Faith 

Chap. 21. "Of Faith during War; 
( of Truces, Safe-Conduct, and the 
Redemption of Prisoners." 
E. 2. Marten's Compendium of the Law of 
Nations. (M)te 2.) 
3. Vattel on the Law of Nature and Na- 
tions. (JS/bte 3.) 
4- Du Ponceau's translation of the first book 
of Bynkershoek'3 "Questiones Juris Pub- 
lici," being a treatise on the Law of War. 
(Mte 4.J 
E. 5. Schlegel upon the visitation of neutral 
vessels under convoy. Translated from 
the Danish. 
E. 6. The Earl of Liverpool's Discourse on the 
conduct of the Government of Great Bri- 
tain in respect to Neutral Nations. 1757. 

7. War in Disguise, or the Frauds of Neu- 
tral Flags; published in London, Octob. 
1805. Reprinted in Ne¥r-York, 1806. 

8. An Answ^er to "War in Disguise," or 
Remarks upon the Doctrine of England 
concerning Neutral Trade. 
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* 

E. 9. An Examination of the British Doctrine 
which subjects to capture a neutral trade 
not open in time of peace, 1808. 

E. 10. Baring's Inquiry into the Causes and 
Consequences of the Orders in Council, 
and an examination of the conduct of 
Great Britain towards the neutral com- 
merce of America. London, 1808. 
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[JiTote 1.) ^^Equidem contra existimo'' &c. Cic- 
ero, in common with the learned of the ancient world, 
who knew the difficulties and vast extent of the sci- 
ence of national law, readily accorded the most ele- 
vated station in the empire of knowledge to him, who 
liad made himself familiar with the laws which regu- 
late nations during a state of war or peace. Pompey 
was distinguished in every science and art; but his 
greatest merit, and the brilliancy of his fame, rested 
on his acquaintance with this august system: "singvL- 
larem quandev^ laudem ejus et prcestabilexfi esse scien- 
tiarriy in fc^deribus^ pactionibus^ conditionibuSf popu- 
lorumy regunif exterarum nationum; in universo de- 
nique belli jure ac pacisJ^ 

A knowledge of this law is essential to legal pre- 
eminence. However learned in the doctrines of the 
common or municipal law an advocate may be, he can 
never maintain a lofty character, if when called on, he 
shrinks froiii the discussion of questions involving nice 
and difficult points of natural jurisprudence, or of con- 
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ventional and diplomatic law. The liability to lie 
thus called on is principally confined to lawyers resi- 
dent in the commercial cities^ or near the sea board. 
Here the most important questions of national^ mari- 
time; admiralty^ and Roman law^ may arise^ and they 
are so intimately blended^ that no one can calculate 
on the efficiency of his knowledge of either of these 
branches of law, who has not niade himself s^omewhat 
acquainted with the remaining thrfee. 

The Law of Nations may be defined a system or 
body of rules, ordained by nature, and the consent, ex- 
press or implied, of sovereign states, for the guidance 
of international conduct. Thus contemplated, it em- 
braces not only such rules as are dictated by the gene- 
ral principles of natural law applied to nations, consi- 
dered as individuals in a state of nature, but also such 
voluntary, customary, and conventional obligations, as 
are consistent with this law of nature, though not pre- 
scribed by it. Hence the code of national jurispru- 
dence is susceptible of four great divisions. 

1. The implied, universal, or natural Law of Na- 
tions. 

S. The voluntary Law of Nations. 

3. The customary Law of Nations, and 

4. The conrentional, express, or particular Law of 
^Nations. 

In the first are comprehended the principles of na- 
tural law, applied to nations as if they were indivi- 
duals in a state of nature. The second embraces the 
decisions or rules of natural jurisprudence, changed 
and modified in reference to the aggregate and po- 
litical character of the subject to which they are ap- 
plied. 
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In the third division we find such laws or rules^ as 
derive their obligation from long and established use. 
It is founded on tacit consent. The fourth and last 
division includes the laws or (^liga^ons which flow 
from express agreement. Like the third it is not a 
universal law^ but obliges only the partictdar nations 
that have contracted. ^^These three last kinds of tfai 
law of nations/^ says Vattel, ^^viz. the voluntary, con* 
ventional^ and customary, together compose the Posi- 
tive law of nations. For they all proceed from the i>oK- 
Hon of nations; the voluntary law, from their presumed 
consent; the conventional law, from an express consent; 
and the customary law^ from a tacit consent; all of 
which should be carefully distinguished from the na^ 
tural or necessary law of nations.^^ 

(JVofe 8.) Marten^s Compendium &c. This 
small volume contains a great mass of learning on 
that practical and most important branch of the law 
of European nations^ which is founded on treaties and 
customs, and which has been denominated by Yattel 
and others^ the positive law of nations. It is among 
the most valuable of the productions of this distin- 
guished professor of publick law, and for learning, 
systematick arrangement, and accuracy of definition> 
is a work of singular excellence. Appended is a list 
of Treaties, Conventions, Compacts, Declarations, &c. 
of the modern nations of Europe, from the year 1731 to 
180S, with references to the principal works in which 
they are to be found. This, to use the language of 
the translator, ^^is perhaps the most ample, the most 
axx^urate, and of course the most useful list of treaties, 
&c. that is to be met with in any work whatever.'' 
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It wad tramlated into English hj William Gobbett 
in the year 180S. 

(J^ote 8.) Vattbl on the Law of Nature &c. 
This has been^ in moist countries^ a very popular work 
on the law of nations. Notwithstanding many novel 
and untenable positions of the new philosophy are to 
be found in it^ and its c^inions on the subject of reli- 
gion and religious establishments^ ar6 to be unhesita- 
tingly condenmed as unorthodox^ we still perceive so 
much merit in the production at large^ that we do not 
hesitate to advise its perusal. Yattel is generally a 
perspicuous, and elegant writer; and this work contains 
$0 much useful matter^ and is so Universally read^ that 
to be unacquainted with it would indicate either a want 
of industry^ or an unwarrantable fastidiousness of opi^ 
nion* In the treatment of his imbjects^ however^ bis 
fulness sromethnes degenerates into dM^asion; and his 
reader has arrived at the conchirioii^ long before his 
author is willing to part with his ^monstration. 

The preface to this work deserves particular atten- 
tion^ as presenting a clearer idea or definition of the 
law of nations than had before been given. [Vid. the 
latter part of note 1 on this title.] VattePs chapter 
on 'Hhings odious and favourable/^ a topick connec- 
ted with the interpretatioii of laws and contracts; is so 
far from worthy of that ingenious author^ as to have 
filled us with surprise^ that so much contradiction^ and 
even absurdity^ should have fallen fron^ his pen. 

{J\rote 4,) Du Ponceau's Bynkershoijk. This 
valuable accession to our law library was published 
}n 1811 in an octavo volume of two liundred and 
eighteen pages. It is also to be found in 3 HalFs 
J^aw Joup. Bynkershoek uever needed an eulogist. 
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.^Maritime Laws and the principle9 of which it is consti- 
tuted, are not composed of fanciful opinions, and doubtful sys- 
tems. This law resi^ on the general basis of the law of nature 
and nations, on tlie positive regutations of the conventional law 
of Europe, and on those usages established iimong nations by 
necessity, the utility of. which has been proved by long experi- 
ence, and OH which time has impressed a venerable character 
that commands our respect. In this manner, many rules that 
derive the force of legal authority from the tacit consent of na- 
tions, have been insensibly established. It is this tacit consent, 
that gives validity, and binding force to the European law of 
nations.^' azvku 

^^The Maritime Law is not the law of a particular country, 
but the general Uw of nation3."....LD. ma^sitield. 



THE MARITIME AND ADMIRALTY LAW. 

i. Azuni on the Maritime Law of Europe. 

{M)t€ i.) 

E. 8. Rayneval De la liberte des Mers. (The 
first vohime only.) (^ote %.) 

£, 3. Barton's Dissertation on the Freedom of 
I^avigation, and Maritime Commerce. 
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4. De Marten's Essay on Privateers, Cap- 
tures, and Re-captures. (Home's trans- 
lation published 1801.) (Nate 3 J 

5. Wheaton's Digest of the Law of Maritime 
Captures and Prizes. (Kote 4.^ 

6. "Of the Court of Admiralty^" [1 voLBa- 
con's Abridgment] 

7* Brown's Admiralty Law. [The Sd vol. 
of his Work, entitled "A compendious 
view of the Civil Law, and of the Law 
of Admiralty."] 

8. Peters's Admiralty Reports. (Note 5.) 

9. Bee's South Carolina Admiralty Reports. 

MISCELLANEOUS. 

E. 1. Postlethwayte's Dictionary, title "Sea, Do- 
minion of." 

S. The Duke of Newcastle's Letter to Mon. 
Michell, in answer to the Prussian Memo- 
rial. Vid. 1 vol. Collectanea Juridica, 1S9. 

3. The Communication of Sir Wm. Scott and 
Sir J. Nicholl to Mr. Jay, on the general 
principles of proceeding in prize causes 
in British Courts of Admiralty ^c, [This 
may be found in the Appendix No. 1 to 
Wheaton's Digest, or in the Appendix to 
the American edition of Chitty's Treatise 
on the Law of Nations.] 
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E. 4. Dn Croke's Oi»moii, in the case of the 
Herkimer, on the rights and powers of 
captors and prize agents over captures 
and proceeds, before final sentence. 2 
Hall's Law Journal 133. 
5. Judge Davis's Opinion on a claim for wa- 
ges by the representatives of deceased 
seamen. % Hall's Law Journal 359. 

E. 6. Dr. Croke's Opinion in the case of the 
Orion. 4 Hall SOS. 

E. 7. Translation of the 5th title of the 47th 
book of the Digests, entitled "Of the Ac- 
tion of Theft against mariners, ^c." 2 
Hall 250. 

E. 8. Translation of the 1st title of the I4th 
book of the Digests, entitled "Of the Res- 
ponsibility of Ship-Owners for the acts of 
the master, and of the action called ^^Mtio 
ExercUoria.'' 2 Hall 463. 

E. 9. Translation of the 2d title of the 22d book 
of the Digests, entitled "Of Maritime 
Loan." 3 Hall 151. 

E. 10. Translation of the 278d and 287th chap- 
ters of the Consolato del Mare. 4 Hall 
299. 161. Or vid. Robinson's Collecta- 
nea Maritima. 
1 1. Sir Leoline Jenkins's Argument before the 
House of Lords in the reign of Charles 
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IL on a bill to ascertain the jurisdiction 
of the Court of Admiralty. (:Nbte 6.) 
IS, Judge Cooper's Opinion "On the effect of 
a sentence of a Foreign Court of Admi- 
ralty." Phila. 1810, (J^Tote 7 J 
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(JVo*e 1.) AzuNi ON THE Maritime Law of Eu- 
BOPE. In this very interesting work are disclosed, in 
a lucid^ systematical, and erudite^ but perhaps too ora- 
torical manner^ the reciprocal rights and duties of na- 
tions in relation to maritime commerce. This highly 
important branch of international law is^ perhaps, no 
where treated with so much ability, and certainly by 
BO one with so much scientifick regularity and fulness. 
Perhaps in the whole Bibliotheca Legum, there is bo 
work which points out so particularly the sources of 
information on the subject of maritime jurisprudence^ 
as this work of M. Azuni. As an elementary work, 
presenting a clear and comprehensive outline of a very 
extensive subject, no work with which we are acquain- 
ted^ can be compared to it. His translator^ William 
Johnson esq. of New- York, to whom the professjipii are 
much indebted, remarks that ^^Azuni is the first person 
who has digested all the principles of maritime law into 
a regular system. He appears to have been well fitted 
by inclination and study, as well as by education and 
long experience, to execute a work, which required 
various and extensive learning, sound judgment, and a 
liberal and philosophical spirit. His book^ therefore. 
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tefty be regarded as iiew^ and one that bids fair to be^ 
come a fitandard autboiity on all questions connected 
with the laws of maritime commerce and navigations^' 

The student will find this work highlj^ valuable 
also^ on account of the numerous biographical and 
Mbllf^fapMcal notices by the author ahd his transla-' 
top, 

Mr. J[ohnson^s tranelation was published at New^e 
York in 1806 in two volumes 8vo. ^ 

(JV*ofe S.) Rayneval i>e la Liberty des Mehs. 
We consider this a highly respectable production^ and 
fully entitled to an atfeibtlye perusal^ although it has 
many defects^ and some epinicms to which we cannof 
subsci4be. Many of the ^esfions so often discus-' 
lied with abflity bjr preceding writers/, as the right 
of* search^ cantrabandy enemy properiy oii board qf 
neutrals^ right qf blockade^ freedorn qf naxigatioriy 
&€• are ingeniously and satisfactorily treated by him, 
and in a manner by no means superseded by the other 
writers whom we have designated in this title. We 
have recommended only the ftrst volume- of this work, 
as the student can reap but little useful ' instruction 
from a discussion on the long agitated anfd, we may 
now say, exploded doctrine of umire clamum. In 
the pages of Selden, Grotius, Bynkershoek, Oallia- 
ni, Sarpi, Puffendorf, Lampredi, Boxhorne, Pontanus, 
Wolftus, Heineceius, Pacius, Granswinkel, Strauchi- 
us and others, much time has been wasted iu elafoo- 
rate> learned, and ingenious argumentation on riftare 
dausum and mare Uberum: and as the interest of 
the question ha& considerably subsided, we are of 
opinion that as little time as possible should be consu- 
med in perasing the written labours of these ^*war- 
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r^ours with the peii/^ The ^tvdwt in the course of his 
Kelerenpes^ apd ia perusing the books &c. here set 
down^ wiU acquire as nuich knowledge on this . point 
as the subjeqt merits. The second volume of M. De 
^ynevaJl^s W4Nrk is principally on this subject^. and 
others of little interest to us. Asuni^ in his first vo- 
lume^ part Ist^ chapters Sd and 3d^ presents a lumi- 
nous vie^ of this subject; they contain^ perhaps^ 
nearly all that an American, student needs. 

(JWte 3*) \Martens' Es8A¥;ON Privatebbs &c. 
Azjuni^ in bis work on Maritime Law^ page 37^ 2. voL 
thus, e^^pres^^, himself concerning this trMtise. — 
^^iVniong the i^ar^time capture^ which most attracted 
the attention., of .IBiurope^ durifj^'tbo l&st war^ may be 
distinguished that of the rich Spanish register sh^ 
Santo YagOy taken 5th Apr^^ 1793^ hy the French^ 
and retaken,' nine days after^ by the English. The 
process instituted in England for the restoration of this 
prise^ induced M. Martens^ a learned professcnr in the 
university of Gottingen, and the distinguished author 
of several works on publick law^ to publish, in 17959 
an Essay on Privateers, Maritime Clotures, and Be- 
captures* In the first chapter he traces the history of 
privateering fnmi the middle ages to the present time; 
and in the sepond, makes some rapid observaticms on 
the modem rights of privateering, in which he follows 
the general principles laid down by M. Yalin, in his 
^^raite des Prises/^ and by Emerigon, in his ^^raite 
des Assurances.^^ The third chapter is divided into two 
sections, in which he endeavours to establish smne 
theories of the universal, and positive law of nations, 
on the subject of recaptures. He gives a brief and 
very imperfect account of the ancient codes of mari- 
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time law, and takes a cursory notice of the laws and 
treaties of some of the northern powers on the same 
subject. He passes over in silence the ancient and 
Inodem laws of many of the Italian states, of which 
so ample a view has been given in the first volume of 
the present work. The essay of M. Martens dis- 
plays much erudition, which will render it instructive, 
and highly useful to those who feel interested in the 
progress of the science of maritime legislation.'^ 

{JVhte 4.) Whe ATONES Digest &c. It is matter of 
no little surprise that in England, where nearly every 
legal topick has been discussed with much learning 
and ability, and the law of most subjects perspicuously 
arranged, no regular treatise or digest on the subject 
of muritime captures should have been written; espe- 
cially when we consider the vast importance and inte- 
rest of this portion of legal science to the British peo- 
ple generally. Since the time of Bynkershoek and Lee, 
his unworthy translator, this law has been much inves- 
tigated and improved by the English courts of judica- 
ture; and a noble superstructure has been elevated on 
foundations established by them. It is with real sa- 
tisfaction that we recommend this production, the 
growth of our own soil, as it is executed with ability 
and faithfulness, and cannot fail in proving eminently 
serviceable to the profession,, as the law of this sub- 
ject, prior to this work, is chiefly to be found in the vo- 
luminous productions of the publicists of diflferent na- 
tions and languages, and the numerous judicial re- 
ports of various countries. Every source of useful and 
accurate information has been resorted to by this wri- 
ter, and the work is luminous and sufficiently learned. 
We consider it decidedly the best American law trea- 
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tise that htm come to oar knowledgo^ and no doabt 
will receive^ as it certainly merits^ a welcome recep- 
tion from our trans-atlantick brethrent 

(J^Tote 5.) Peters's Admiralty Degisioks. The 
Admiralty Reports of judge Peters were pabUshed in 
July 1807^ and embrace cases occurring between the 
years 1780 and 1807^ The il^cisions are chiefly those 
of the hon. Richard Peters^ the fatl^r of the reporter; 
some are by the hoUr James Winchester^ late judg^of 
the district cfimi of Maryland^ and others hy Vrancii 
Hopkipson esq« of Pennsylvania^ men of no less vft* 
ried learning^ tlian deep research in the law« The 
Appendix to this work is valuable^ as it contaiiia the 
laws of Oleron, Wisbuy^ apd the Hans*Towns; the 
ordinances of Louis XIY ^ a treatise on the rights aad 
duties of owners^ freighters^ and masters of ships^ and 
mariners; and our own laws relative to mariners. The 
decisions have been regarded as generally soond^ sof- 
flciently learned^ ai|d well reported* The student will 
not fail frequently to consult the decisions of the hon. 
Thomas Bee^ judge of the district court oi South Caro- 
lina^ published in 1810^ ^md by all means Grallison's Re- 
ports of Cases in the Circuit Court of the United States 
for the first circuit, published in 11^15$ containing the 
decisions of Joseph Sto'ny esq. at present one of the 
judges of the supreme court of the United States: a 
station; for which these decisions proclaim him emi- 
nently qualified; and which he promises to adorn with 
the abundant fruits of a vigorous mind; richly improved, 
and strengthened by the laudable ambition of attainiog 
the highest legal pre-eminence* 

{J\rote 6.) Sir Lboline Jenkinses Argument kc> 
/We should love to dwell on such names as sir Leotioe 
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JenMus^ were it eompAiiUe with the deeifp g[ this 
work. We profess to point to the flources (tf inetrac- 
tion rather than to gjive. it: and from this we luive not 
often deviated* 

This very leanied judge hi^s idwayi heeii esteemed 
one of the most profound oiviliaus that England ever 
knew. He was not oidiy a distinguished lawyer^ and 
presided with great ability as cluef judge of the admi- 
ralty court, hut he was ^e-eminent as a statemiaB^ and 
filled with great credit various offices of government* 
His letters and legal opinions^ among which is the «^ 
gument here reconunended^ were published in 17!M 
by W. Wynne in two folio volumes; to which is ap- 
pended an interesting biography of this great man* 
Jenkins was born in Glamorganshire^ in 1628, and 
died in 1683. 

{•l\rote 7*) Cooper's Opinion &c. This admira* 
ble opinion of judge Cooper's^ in the case of Demp- 
|3ey^ assignee of Brown v. the Insurance Company of 
Pennsylvania^ is perhaps one of the ablest; most com- 
prehensive^ and perspicuous arguments that has ap- 
peared on that difficult and highly important question^ 
the effect of a sentence of a foreign court of admiralty, 
as evidence in domestick suits. Both in England and 
this country, the question has been very frequently 
agitated, and, not less frequently, variously and con^ 
fusedly decided^ 

Judge Cooper, in this opinion, has presented a 
more luminous and satisfactory view of the subject 
than any we have ever seen. Judge Brackenridge, 
of the same state, in the case of Calhoun v. The In- 
surance Com. of Pennsylvania, 1 Binney, S93, advo- 
pa^ed, with much for^^ of r^aspning, the doctrine of 
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the non^canclusiveness of such sentence. In his mis- 
cellanies 5SS, note^, speaking of jndge Cooper's opi- 
nion, he says ^^I claim only to be the precursor of judge 
Cooper on the same side of the question; and this I 
have a right to claiilk. But I would recommend 
every American student to read this opinion of judge 
Cooper's, not so much for the reasoning and ideas^ as 
for the analysis, and systematick comprehension of 
the subject. It is a model that deserves to be admi- 
red" It was published by A. J. Dallas in 1810 in a 
flonall octavo volume of eighty pages, accompanied by 
an Introduction of twelve pages, highly worthy peru- 
sal. 
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^<Sir Matthew Hale set himself to the study of the Romaa 
Law, and^ though he liked the way of judicature in Eogland, by 
jiiriesy much better than that of the Civil Law, where so much 
nras entrusted to the judge, yet he ofteu said that the true grounds 
ind reasons of Law were so well delivered in the Digest, that a 
nan could never understand law as a science so well as by seek- 
ing it there^ and liierefore he laMenied much that it was so little 
studied in Engiand.'' Bu&Nt^T's ufb of hale, p, 24. 



THE CIVIL OK ROMAK LAW. (JSTotC i.) 

1. Gibbon's concise, but elegant and learned 
exposition of Roman Jurisprudence. Decl. 
and Fall. chap. xliv. (M^e %.) 

2. Butler's Horse Juridicse Subsecivae. 

3. Dr. Ellis's Summary of Dr. Taylor's Ele- 

hients of the Civil Law. (Note 3.) 
S. 4. Bever's History of the Legal Polity of the 
Roman State, and of the rise, progress, 
and extent of the Roman Laws. 
5. Ferriere's History of the Roman or Civil 
Law, translated from the French by John 
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Beaver; accompanied by Dr. Duck's Trea- 
tise of the use and authority of the Civil 
Law in England. (iNbte *.) 

6. Schomberg's Elements of the Roman Law. 

7. Justinian's Institutes. (JSTote 5.) 

8. Dr. Arthur Brown's View of the Civil Law. 

[The first volume of that work.] 

9. M. Pothier's Treatise on the Law of Obli- 
gations, translated from the French by 
David Evans esq. in two volumes. [The 
first volume.] (Xole %.) 

E. 10. The ir, 18, 19, and 20th books of the 
Pandects on Consensual Contracts, and 
the iBSd and 88d title of the 6th book of 
the Code "De Testamentis," are especi- 
ally worthy the attention of the student. 
1 1. ^rhe following select chapters in Strahan's 
edition of Doroat's Civil Law. (Note 7) 

VOLUME FIRST. 

Preliminary Book. Title 1. "Of the rules 
of Law in general.'' Title »• 'Of Per- 
sons,'' Title 8. "Of Things,'* From 

p. 1 to 88. 

Part ist. Book ist. Title i. "Of Cove- 
nants in general" p. 34 to 57. Tide 
8. "Of the contract of Salc^' pa. 57 
to »«. Tide a. "Of Exchange^ pa. 92 
to 94. Tille 4. "Of Hiring and letting 
to hire, and of the several ]dnds of 
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Leases/' p* 94 to 115. Title 5. "Of 
liie loan of thin^ to be restored in 
specie, and of a precarious loan,'' p. 
115 to lai. Title 7. "Of a Deposi- 
turn, and Sequestration," 138 to 148. 
Title 10. "Of Donations that have 
their effect in the life time of the do- 
nor," p. 183 to 191. Title 15. "Of 
Proxies, Mandates, and Commission," 
p. S»6 to 236. Title 18. "Of the vi- 
ces of Covenants," p. 246 to 260. 

PaH ist. Book 2d. Title 4. "Of those 
who manage the affairs of others with- 
out their knowledge," p. 297 to 302. 
Title 9. '"Of Engagements formed by 
acddents, p. 329 to 338. Title 10. 
"Of that which is done to defraud 
creditors," p. 338 to 345. 

PaH ist. Book 3d. Title l. "Of Pawns 
and Mortgages, and of the privileges 
of creditors,^' p. 345 to 384. Title 
4. "Of Cautions or Sureties." p. 393 

to 407. 

PaH ist. Book Uh. Title l. "Of Pay- 
ments," p. 600 to «ll. 

PaH 2rf. Book ist. Title 4. "Of parti- 
tions among co-heii-s," p. 632 to 644. 

PaH 2d. Book 2d. Title 4. ^^Of the coU 
lation of goods," p. 687 to 697. 
35 
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VOLUME SECOND. 

Part 2d. Book 3d. Title 1. "Of Tes- 
taments," p. l to 109. 

Part 2d. Book 4ih. Title 3. "Of the 
Falcidian Portion," p. 198 to 218. 

Part 2d. Book 5th. Title 1. "Of Vul- 
gar Substitution," p. S21 to SS5. 
Title 2. "Of Papillary Substitu- 
tion," p. 225 to 235. Title 8. 
"Of Direct and Fiduciary Substitu- 
tions/' p. 235 to 254. 
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(•Vote !•) The Excellence of the Civil Law. 

^Servatur ubique jus Romanmn) non ratione imperii, sed rationis 
impeno." 

It has been the pecaliar fate of the Roman or Civil 
Law^ to be adopted^ in part at leasts by almost every 
enlightened nation^ as the substratum of its municipal 
code^ without that ample and willing acknowledgment 
of its excellence^ to which the numerous advantages 
which it has conferred on these various systems of 
law^ so fully entitle it. It is by no means my inten- 
tion to inquire into the causes of this extorted compli- 
ment to the merits of the Imperial Code, or the foun- 
dations of that jealousy of it, which so long obtained, 
and the ^ects of which, even at this time, are by no 
means inconspicuous. A very superficial view of the 
juridical history of the nations of Europe, manifestly 
discloses the great use which has been made of that 
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rich and s^bundant fountain of legal wisdom^ the Ro- 
man Gode^ and fully justifies the observation, that in 
the pages of the Corpus Juris Cimlis is to be found 
the common law of the nations of Europe, ^^hat it 
has attained this pre-emineiK;e'^ says Brown,* "we 
shall not wonder, when we reflect on the superiour 
adrantages which attended its formation. Most laws 
(not excepting those of England) have been imma- 
tarely bom in the early times of rudeness and barba- 
rity, and receiving their accretions from chance^ or sud- 
den emergency, appear deformed masses, composed 
of ill-jointed, ill-proportioned members; the laws of 
shreds and patches. With us, the most liberal con- 
structions and interpretations of the law by judges, 
perpetual new acts of the legislature on the spur of the 
occasion, together with the creation and advancement 
of separate courts of equity, have been necessary to 
support a structure which, barely suflicient for conve- 
nience, never can admit of much beauty. Far diffe- 
rent was the fortune of the Civil Law. It originated 
in times of the highest civilization, the offspring of 
philosophy and science. The compilers of it, though 
at the head of the legal profession, were not mere law- 
yers, but philosophers and statesmen. Nor were they 
confined to the resources of their own minds. The 
labours and compilations of many ages and countries, 
beginning with the foundation of Grecian legislative 
wisdom, afforded them powerful auxiliaries. Under 
their auspices, the Institutes of Justinian appeared 
in all the beauty which method, arrangement, and the 

♦ Bro. Civil Law, p. 2. 
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ornaalents of style^ could add to Ijbie Batund ^haTsis 
of truth and equity/' 

So remarkable for excellence is Ais ayst^n of 
jurisprudence^ that it is frequently denQmiaated the 
Code of written reoBony (Ratio ^cripta^) and in sW €#- 
ses not specially provided [for by their own law«^ many 
nations Ksort to this as the certain and never-failing 
source of pure and sound law. Its superiority ovw all 
other systems is such^ that notwithstanding the nume- 
rous obstacles it was obliged to encounter^ from the 
contracted jealousies of many^ among whom were 
even learned and powerful lawyers^ <he fact was ^H>j 
the blessing of God/' as John of Salisbury expresses 
himself^ ^the more the study of it was persecuted^ 
the more it flourished/' so that like the Roman arms^ 
it spread itself in the east and inihe west^ forming the 
civ41 constitntion of most of the nations of Europe^ 
aad interweaving itself with their own laws^ customs, 
and feudal institutions, in some instances with a very 
extensive, in others a more limited authority. 

The high encomiums lavished on the Imperial 
Code, by those who were intimately acquainted with 
it, should carry with them considerable authority; and 
tiiough sometimes very extravagant in phraseology, 
are yet strongly evincive of the sincerity of their ad- 
miration. We find Cujacius to tell his son^ that ^^no 
nation can be well governed without the help of the 
Roman law, for without the help of that ^divine sci- 
ence,' the most prudent, wise, and fortunate man will 
have but a very imperfect idea of the rules of equity 
and true justice." M. Le Maitre considers the Civil 
Code as a wonderful collection of the wisdom of many 
learned men, who did not confine themselves to par- 



K 



N0TB9 ON THE TENTH T1T1.E. 'JB57 

ticttlar lusages^ \mi to justice im general. "^^Tiicy e«* 
taWished/' says he, "such laws as were deened most 
useful to mankind, and have written the rules of go- 
vernment for all nations, as SokMnon did those of di- 
yine wisdom.^' 

St. Anstin, in his book De Civitate Deiy sajs lliat, 
^^I^ovidence made use of Hie Roman people to 6iil>due 
the universe, aoid to govern it ih[e better h j their laws, 
lifter &e niter destruction of that emfnre.^^ Zonaras is 
of opinion, that God made choice of the Romans to 
give the world a 8am,ple of his justice; and Baldus 
says, that in all nations, the Roman law has the 
authority of Teason. 

Leuvins is also of opinion, that ^^tbe books of iftie 
fioman law coaitain the mosrt religious and equitable 
det^isions that were ever made, as well as the most 
perfect idea of justice and right; therefore is ii,'^ 
continues he, ^^that nations acknowledge this code for 
theu' comtKon law.^^ The profoundly erudite Leibnitz, 
than whom no higher authority can be named, on any 
subject which engaged his inquisitive research, holds, 
that nothing approximates so closely to the method 
and precision df geometry, as the Imperial Law. 

No nation has been more copiously supplied from 
the purest streams of the Civil Law, and has at the 
Bame time given it so little credit for what it had re- 
ceived, as Great Britain. Many of their ancient wri- 
ters, as Gilbert de Thornton, Bracton, the author of 
Fleta, Britton, have largely transcribed from the Im- 
perial Code, tod, on some subjects, shine entirely in 
its borrowed light. Many of their modern writers 
also, and several of their judges, especially the illus- 
trious Mansfield, have been mucjh indebted to this 



!BS8 NOTES ON THE TENTH TITLE. 

source; and their pages and judicial decisions are of- 
ten illuminated by the pure and lustrous wisdom of 
Roman jurisprudence. 

But notwithstanding the long and pointed opposi- 
tion which has been made to this system of law in 
JSngland^ it has at all periods found its ardent and 
impassioned admirers in that country. Great Bri- 
tain^ by her inborn love of wisdom^ equity^ and sound 
learnings has unconsciously, in various ways, advan- 
ced the progress and fame of the Civil Code. En- 
glish law writers, counsellors, and judges, have of 
late been more willing, not only to adopt, but to ac- 
knowledge the excellencies of this law; thus passing 
on it a higher eulogium than had ever been accorded, 
as their admiration had to contend with national pride 
and vanity^ and to overcome prejudices of very an- 
cient standing. Although the jealousy, which would 
have occluded from the common law courts the equity 
and sense of the Roman code, has been deeply ra- 
dicated, and, until of late, quite unshaken, yet we 
find this system to have at all times prevailed almost 
exclusively in the ecclesiastical courts, the courts of 
admiralty, the court of chivalry, and the courts of 
the universities; and that the proceedings in the 
courts of chancery and exchequer, are in strict con- 
formity with the rules and practice of that law. It i$ 
likewise manifest, that much of the law of Legacies, 
Wills, Trusts, Bailments, Executors and Administra- 
tors, Guardian and Ward, Contracts, Occupancy, Cus- 
tom, Prescription, Accession, &c. is derived from this 
fountain, and that, maugre the dislike of lord Coke 
and others, numerous other branches of the English 
law are greatly indebted for much of their excellence 
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to the experience and learning of the civilians. Brown^ 
an interesting and sensible^ though by no means clas- 
sical writer^ says that he scarcely ever met with a 
pointy not connected with the feudal law^ of which^ if 
English law books did not satisfy the doubt^ he has 
failed to find a resolution in the Civil Law. Yid. 
Brown's Civ. Law^ p. 13^ No. 21. 

Chief justice Holt^ one of the most liberal and en- 
lightened judges that England ever knew^ was obli- 
ged occasionally to indicate his respect for this law. 
In the case of Lane v. Cotton^ IS Mod. 488^ having 
need to cite the Civil Law^ he justifies his reference to 
it ^^inasmuch as the laws of all nations are doubtless 
raised out of the Civil Law^ as all governments are 
sprung out of the ruins of the Roman empire; for it 
must be owned that the principles of our law are bor- 
rowed from the Civil Law; therefore^ in many things^ 
grounded on the same reason.'^ 

On numerous occasions^ likewise^ we find lord 
Mansfield^ actuated by the same ingenuous and ex- 
panded views^ quotings with great approbation^ the 
decisions of the Civil Code; and indeed^ whenever the 
learned judge could with propriety avail himself of the 
equity and good sense of this system^ to mitigate the 
severity, or supply the defects of the common law, this 
great ocean of jurisprudence was resorted to by him, 
with a liberality and confidence, honourable to his 
wisdom and discernment; whilst it manifested his ac- 
quaintance with its richness and peculiar excellence. 

^^He who is desirous of knowing," says Brown, 
^%ith a scholar's mind the rudiments and origin of 
the roles laid down for his instruction, must be a dis- 
dple of Justinian as weU as of Coke, How, it may 
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lie uked, is tUs positimi consistent with a iroUi xm- 
versally known^ that the foondations of the conumoii 
law were laid in the feadal system? Feudal piincipl«i^ 
indeed^ supplied the foundations^ hut were utterly in* 
competent to the superstructure. They breathed only 
war. Strangers to commerce and the arts «f peace, 
they regarded landed property in the hands of the yas- 
sal^ <mly as the instrument of military str^igth^ and 
the source whence the lord derived his supplies. On 
contracts, covenants, and obligations'^ continues this 
writer, ^Hhose vast fields of modern controversy; in 
short, on all things called by some metaphysical vm- 
ters, things purely rational,' ^moral entities^' ^eidia 
rationisy^ that system was silent." 

But it is by no means to the student of the common 
law only, that we recommend an extensive acquidn- 
tance with imperial jurisprudence. For as statesmen, 
politicians, and writers on the laws of nature and na- 
tions, have extracted most of what is valuable in their 
documents and works from the Civil Law, it necessarily 
follows, that those who aspire to sound and extensive 
knowledge on the law of nations, will find another mo- 
tive for frequently resorting to the pages of the Roman 
code. ^^In matters of intercourse between one nation 
and another," says Strahan in his preface to Grotias. 
^•we have no other law to go by, but the law of nations: 
and this law is chiefly grounded on the rules and max- 
ims which are laid down in the Civil Law, and which 
have been received by most nations as the rules of jus- 
tice between one nation and another: so that to under- 
stand the law of nations thoroughly," continues Stra- 
han, <^and to be able to comprehend the reasoning of 
the authors who treat thereof^ it is absolutely necessaiy 
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to have a knowledge of the Civil Law^ as one may ea- 
sily perceive by looking into Grotius^ PnflFendorf, and 
other writers on that subject. Hence our ancestors/^ 
adds he, ^^in their great wisdom, thought proper to em- 
ploy generally, in all negotiations with foreign courts, 
and in treaties of peace and commerce, persons well 
skilled in the Civil Law, and law of nations; and al- 
though in solemn congresses, for the gi'eater lustre and 
splendour of the embassy, it was necessary to employ 
persons of the first rank and quality, yet to ease them 
of the great weight of affairs, they were always accom- 
panied by persons of inferiour rank, who might aid 
them by their knowledge of the Civil Law.'^ Of the 
same opinion was Albericus Gentilis, who says that 
"all nations or sovereign princes, in disputes which 
may arise between them, are to be governed by the 
Civil Law;'^* and, in more modern times, we find a 
distinguished English judge to say, that a great part 
of the law of nations is founded on the Civil Law.f 

But this code, valuable as it is, has in common with 
all the labours of man, its blemishes and imperfec- 
tions. Like the sun it has numerous spots, which to 
the general eye obscure not its lustre. It has some 
useless learning, and, in parts, breathes a spirit of se- 
verity and cruelty, altogether unknown both in Eng- 
land and this country. The too great extent of pa- 
rental authority, the severe relation of master and 
slave, and of debtor and creditor, the penal code, and 
criminal procedure generally, are prominent defects. 

As to the comparative excellence of the civil and 
common law, it would be vain and rash in us to decide. 

* Vid. Genti. De Jure Belli. Lib. 1, Cap. 5. 
t Sir William Scott, in the Swedish case of Convoy, 1799. 

36 
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Each has^ without doaht^ its beauties and blemishes^ 
some peculiar^ and others common to both. The in- 
qairy would be difficulty inasmuch as^ among other rea- 
sons, it would not be easy to say what is exclusively 
civil or common law. If their peculiar beauties and 
defects be compared, and the common law be taken in 
its strictest sense and extent, the decision, we presume, 
of those skilled in both, would be largely in favour of 
the Imperial Code, as a full and nearly complete sys- 
tem of publick and private law. Such an inquiry, how- 
ever, would be perhaps impracticable, and certainly 
not of much utility. Our duty is to estimate and em- 
brace the excellencies of each, and whilst we carry not 
our ^^veneration so far as to sacrifice our Alfred and 
Edward to the manes of Theodosius and Justinian,'' 
we should not so blindly admire the former, as to re- 
fuse the tribute of merited praise to the latter. 

It has already been mentioned, that the great defect 
in the Civil Code is on the subject of the jura person- 
arum. The rights of property, whether the jus in re 
or ad rem^ were accurately defined, simple, and equi- 
table. ^^The civilians,^^ says Brown, ^^knew nothing 
of that puzzled distinction between real and personal 
property, which pervades our legal system of owner- 
ship, which causes different species of properly to de- 
scend in varying lines, and to different persons; which 
obliges the heir, who controverts the pretended will of 
his ancestors, to litigate a double suit, before a tempo- 
ral and also a spiritual tribunal, perhaps with opposite 
success, and repugnant decisions; which deprives a 
great part of the community, possessed of valuable 
leasehold interests, of that share in the constitution 
which is possessed by the impoverished cottager at 
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their door; which involves the creditor in endless laby- 
rinths^ by discriminating different modes of executions, 
adapted to the various distinctions of the debtor^s pro- 
perty liable to his demand. They knew no feudal fic- 
tions, which hamper our alienations^ and load us, two 
hundred years after their causes have ceased, while 
the sage trembles to touch the wen, now become part 
of the constitution* Simple and uniform in their regu- 
lations, clear and pellucid in their divisions, tjiey sub- 
jected lands and goods to the same disposition^, and 
transmitted them in the same conduits to posterity/^ 
By that law," adds he, ^^all property gavelled; with 
us gavelling is almost considered as a punishment, and 
has actually been made the instrument of penal laws; 
yet gavelling is the policy of republicks; it hurts the 
pride of families; it prevents the growth of estates; it 
forbids the towering castle to rise, and the immense 
demesne to spread, and swell the arrogance of primo- 
geniture. But the Romans reverenced not the first 
born; liberty did not glory in the vast possessions of 
her sons. The conquerors of the world were taught 
to subdue themselves, and tp found their pride on the 
extended dominions of the state; content as individuals 
with a limited patrimony, their ambition as a people 
was to acquire unlimited dominion. They followed 
the original impulse of ijature s^nd reason, implanting 
in the parental bosom equal love to all the progeny. 
The doctrine of primogeniture may be adopted by le- 
gislators, and commended by philosophers; but it cer- 
tainly originated with barbarians, and was nursed by 
savage pride. The preference of the male to the fe- 
male line, was equally unknown at Rome; nor was the 
daughter, any more th?in the younger son, left a depen- 
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dent on the mercy^ or a claimant on the justice, of the 
elder brother. The absurd consequences also, which 
arise from our marked distinction between the whole 
and the half blood, are the offspring of the feudal law^ 
and strangers to the jurisprudence of Justinian.^' 

Such is the unrivalled excellence of the Civil Code, 
to which no eulogium can do justice; a code replete 
with instruction for the statesman, the lawyer, and the 
general philosopher. Should it then be neglected by 
the American student? Are these not weighty reasons 
why the learning of this country should be enriched 
and adorned by the splendid results of the erudition, 
wisdom, and labours of jurists, aided and fostered by 
imperial munificence? Have we not, in our codes, 
adopted and amalgamated the doctrines of the civi- 
lians to a greater extent than our mother country? If 
this be accorded, can any sensible reason be advan- 
ced, why this system should not constitute a primary 
branch of the course of an American law student? Si- 
milar and no doubt stronger motives could be urged^ 
why this law should be regarded, than have been ad- 
vanced in favour of the learning of the feudalists.^ Let 
the student then of this country henceforth seek for the 
depths, the refinement, and polish of his legal know- 
ledge, in the abundant wisdom of the Imperial Code: 
let him never consider his legal course of reading by 
any means complete, until he has read at least as ex- 
tensively on the Civil J^aw, as is here prescribed. In 
this branch of his studies he will find mi^ch to admire^ 
and but little to condemn; much to sharpen and invi- 
gorate the understanding, and but little which is not 

* Vid. note 1 on the second title of this Course. 
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worthy the dignity and excellence ' of bumanify. Tn 
it he will discover a perspicuity and precision of legis- 
lation^ rarely to be found; and in the definitions^ max- 
ims, and legal phraseology (often conveyiiig the same 
law, more vaguely expressed in the statutes of our 
own country, or the Writings of our lawyers) a remar- 
kable clearness and adaption of language to the sense, 
not a little favourable to the memory, and certainly 
greatly so to the liberty of the citizen. 

In fine, no one aspiring to the character Of lawyer 
or statesman, should calculate with any certainty on 
attaining distinction in either, without a competent 
knowledge of a system which forms a conspioiotis 
feature in the codes of England, Germany, Italy, and 
Turkey;* Scotland, France, Holland, Spain, and Por- 
tugal; and, without doubt, of most of the states in this 
western world 

The Corpus Juris Civilis, as reduced by order 
of the emperor Justinian, embraces, 1st. The Insti- 
tutes, in four books, comprehending the rudiments or 
elementary principles of the Roman law. 2d. The 
Digests or Pandects, containing the works and opi- 
nions of forty of the most distinguished civilians. No 
less than two thousand treatises, containing, as it is 
said, three million lines, were abridged and reduced 
to one hundred and fifty thousand lines, forming the 
fifty books of the Digests or Pandects. So polished 

* The Turks use the Basil ics. The Basilica were composed 
by the emperor Basil and his son, in the Greek language, chiefly 
from the Justinian Code. They are divided into seven volumes 
^nd sixty books. Indeed the Basilica nearly superseded the 
Justinian Code in the east. They were published at t'aris in 
1647 by Charles Annibal Fabrot. 
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and elegant is the Btyle of this work^ that it is a com- 
mon remark^ that were all its other authors lost^ the La- 
tin langiiage might be recovered by the aid of the Pan- 
dects alone. 3(1. The Code, comprehending in ttcelve 
books, a collection of Imjperial Constitutions; and 4th. 
The Novels, one hundred and sixty-eight in number, 
being a suppl^nent to the Code. They contain the 
decrees of successive emperors on new questions. The 
whole form a body of law perspicuously arranged, and 
more extensive and complete than any that the world 
has ever known. 

{^ote S.) Gibbon's Chapter. We have no he- 
sitation in strongly recommending this chapter to the 
attentive perusal of the student, as containing a suc- 
cinct and masterly historical view of the Roman law. 
As a summary it certainly stands unrivalled, ^^nd as a 
mere outline only is it to be read. We cannot there- 
fore subscribe to the opinion of the editor of sir Wil- 
liam Jones's Treatise on Bailments, wbo thus expres- 
ses himself concerning this chapter: ^^This is pply a 
brilliant cowp d^ml on a subject which it was a part 
of Mr. Gibbon's historick duty to have examined with 
microscopical attention. The many pages he has em- 
ployed in the malicious detail of theological contro- 
versy, and the numerous notes in which he has perpe- 
tuated the scandal and obscurity of insignificant wri- 
ters, might have beeq occupied with disquisitions and 
illustrations more creditable to the candour and talents 
of the historian.'^ 

We entirely coincide with the learned editor, that 
Mr. Gibbon might, by devoting more time to it, have 
rendered his chapter more learned and valuable. He 
might have amplified it into a volume, or extensive trea- 
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tise on the Civil Law; but his duty, as historian, surely 
did not require this of him. In that capacity he has, as 
we conceive, fully redeemed his pledge, and even ex- 
ceeded the nsual limits assigned, in this point, to the 
historian. Mr. G. without doubt, could have better 
employed his time in composing a treatise on Roman 
jurisprudence, than in meddling with theological pole- 
micks; yet his chapter, for what it professes to be, is 
luminous, learned, succinct, and satisfactory. 

(JSTote 3.) Dr. Ellis's Summary &c. This admi- 
rable little work is the production of the Rev. Dr. 
Ellis, published by him anonymously, in the year 
1755. It is a summary taken from. Dr. Taylor^s Ele- 
ments of the Civil Law, and indeed contains most of 
what is valuable in that work. 

Mr. Gibbon, speaking of Taylor^s production, re- 
marks "that the laws and manners of the different 
nations of antiquity, concerning forbidden degrees &c. 
are copiously explained by Dr. Taylor in his Ele- 
ments of the Civil Law, a work of amusing, though 
various reading, but which cannot be praised for phi- 
losophical precision. He is a learned^ rambling^ spi- 
rited writer.'^ Dec. & Fall. 3 vol. chap. 46, Note 
132. 150. 

EUis^s Abridgment contains much learning in a 
small compass, and is written in a neat and perspicu- 
ous style. It is preceded by a valable essay on Obli- 
gation. This little work cannot fail in being a great 
favourite with every student of the Civil Law. 

(JVote 4.) Ferrieres' History &c. The work 
which we here recommend, is the production of 
Claude Joseph de Ferrieres, written originally in 
French, and published at Paris, in one vol. ISmo. 
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iu 1718. Dr. Bevcr in the year 172|4 translated it 
iiito EngliBh^ and added to it a translation of that part 
of Duck's treatise ''De usu et autoritate juris dvilisj^^ 
which relates to the authority of that law in England. 
Claude Joseph de Ferrieres is likewise the author of 
a Law Dictionary in S vols, 4fto. and a treatise entitled 
^^JVova et methodica juris civilis tractatio^^ in 2 vols. 
ISnao. The little work which we have placed in our 
Course, is highly worthy the student's attention. The 
author, however, is manifestly indebted for a portion 
of his matter and manner to the illustrious aathor of 
the treatise De ortu et progresau Juris CiviUis. Both 
the original and translation are scarce in this country, 
but no doubt may be found in the publick libraries, 
and perhaps among some private collections. His fa- 
ther, Claude de Ferrieres, was a distinguished civi- 
lian: his works are comprised in 6 vols. 4to, publi- 
shed 1688; entitled ^^La Jurisprudence du Code k 
Justinian, du Digest, des J^ouvelles,^^ and '^JiTouvelk^ 
traduction des Institutes de PEmpereur Justinkh 
in 6 vols. 8vo. He died in the year 1715 aged 77' 

( JVbte 5.) JusTiNiAN^s Institutes. The legisla- 
tive labours of the emperor Justinian have gained 
a crown of imperishable fame. The Code, the Di- 
gest, and the Novels, would have been complete as a 
body of law without the Institutes, in which are or 
derly displayed the elementary or general principles 
of the Corpus Juris Civilis. Introductory to eveiy 
code, the maxims and general rules of the entire sci- 
ence should be treated of: such an institutionary 
work may then be considered as a general index, 
which unfolds the science or philosophy of the whole 
system, and as a comprehensive outline or contour of 
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the body of the law. In this point of view is the stu- 
dent to read the Institutes, which, with one remarka- 
ble exception, id an excellent compendium of Roman 
jurisprudence. The exception W6 allude to is the doc- 
trine of Evidence, which is altogether omitted in the 
Institutes. To supply this deficiency we strongly re- 
commend Domat's Civil Law, voL 1, book 3d, title vi. 
^^ Of Proofs and Presumptions, and of an Oath;^^ and 
an occasional refei*ence to the pages of Everhardus' 
^'Be Testibus et Fide Instrumentoriimy^^ Machar- 
dus^ ^^De Prohationihusy^ Menochius^ ''De Prce- 
sumptionibus/^ and Farinacius' ^^JDe Testibus,^^ who 
are the most distinguished authors on the Civil Law 
of Evidence. The best editions of the Institutes are 
by Arnold Vinnius, professor of law at Leyden in 
1650, in the original, with excellent Latin annota- 
tions; and the English translation by Harris, and the 
recent one by Dr. Cooper, published at Philadel- 
phia in 181S. The student will of course read Dr. 
Cooper's edition, as it is deqidedly superiour to any 
other, though no very fair specimen of the doctor's 
learning or industry. 

(J^ote 6.) M. Pothier's Treatise &c. Were it 
not inconsistent with the design of this volume, we , 
should delight to dwell on the genius, learning, use- 
ful labours, and moral excellencies of this highly dis- 
tinguished FrencJi civilian: but a very brief notice of 
him is all that we can with propriety allow ourselves. 
Perhaps no age or country has produced a writer 
whose legal works have, in so short a time, been so 
universally and flatteringly received and admired: to 
the interest of his topicks, he has imparted all the ad- 
vantages of ^ the most clear and masterly arrangement, 

37 
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and all the profundity and richness of learnings with- 
out the semblance of affectation or pedantry. 

Robert Joseph Potheir was born in January, 1699^ 
at Orleans, of honourable parentage. At a very early 
age he lost his father, who left him with but limited 
resources. He was therefore compelled to supply the 
deficiency of time, by unremitted intellectual exertion; 
and to store in his youthful mind, in a few years, all 
the attainments of mature age and protracted study. 
He completed his education at the university of Or- 
leans. 

At the age of twenty-one he was admitted a coun- 
sellor of the Fresidial court of Orleans^ from which 
he not only derived lustre, but had the happiness, by 
his zeal in its interests^ to be emi-iently serviceable to 
it^ and to reflect on it a new and lasting splendour. 
The next honour which awaited him was the profes- 
sorship of law in the university of Orleans, in which 
he succeeded M. de la Janes in 1790. His learnings 
industry, and above all, his talent for instructioD, 
could not fail to render his lectures highly popular and 
instructive. In 1740 he gave to. the world a treatise 
in two volumes, on the customs of Orleans, which 
gained him great credit and new honours^ But the 
work which displayed the entire compass of his mind, 
was an undertaking of prodigious magnitude, great 
utility, and appalling difliculty; no less than the entire 
new modelling of the Pandects of Justinian. This 
he accpmplished in the $pace of twelve years, to the 
admiration of all who have studied the work, which is 
entitled ^^Pandectce Juatiniame in novum ordinem 
digestcBy^^ in three volumes folio. In 176I he published 
his ^^Treatise on therLaw of Obligations or Contracts,^' 
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an elementary and highly scientiftck work, in whici 
not only the legal but moral causes of obligations are 
displayed. His eulogist, to whom we are principally 
indebted for the snbstance of this sketch, says ^^the re- 
putation of M, Pothier was necessarily extended with 
the diffusion of his works; and he had, during the 
course of his life, all the celebrity which a man of sci- 
ence can enjoy. The publick voice acknowledged him 
as the greatest jurist of his age, or rather as the greatest 
since the time of Dumoulins*, with whom he was fre- 
quently classed. Without waiting for his death, the 
weight of authority was given to his decisions, and 
the highest tribunals have acted upon the citation of 
his works, an honour above suspicion, and the great* 
est which a jurist can receive.^^f 

Sir William Jones, in his Law of Bailments, having 
occasion to notice the writings of M. Pothier, thus ex- 
presses himself, ^^I here seize, with pleasure, an oppor- 
tunity of recommending those treatises to the English 
lawyer, exhorting him to read them again and again; 
for if his great master Littleton has given him, as it 
must be presumed, a taste for luminous method, oppo- 
site examples, and a clear, manly style, in which no* 
thing is redundant, nothing deficient, he will surely be 
delighted with works, in which all those advantages 
are combined, and the greatest portion of which is law 
at Westn^nster as well as Orleans. For my own part,^^ 
continues he, "I am so charmed with thiem, that if my 
un'dissembled fondness for the study of jurisprudence 
Were never to produce any greater benefit to the pub» 



• Dumoulins was styled ^^Prince of the French £air," 
t Vide Evans's Pothier. 
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lick th^n barely the introduction of Pothier to tlie acr 
quaintance of my countrymen, I should think that I had 
in some measure discharged the debt, which every man^ 
according to lord Coke, owes to his profession." 

The work which we have recommended in this 
Course, is the English translation by David Evans esq. 
in two volumes, accompanied by an introduction, a va- 
luable appendix, and numerous excellent notes, illas- 
irative of the English law. As the second volume is 
entirely composed of notes, we have recommended the 
perusal of the first volume only, with the exception of 
such matter in the second volume, as we have desig- 
nated in this Course as highly worthy of perusal. 

{JS*ote 7.) DoMAT^s Civil Law. This work, en- 
titled <The Civil Law ip its natural order," was given 
to the world by its learned author in 1689, in one vo- 
lume 4to. to which were subsequently added three other 
volumes. In 17%4 an imprqved edition in two volumes 
folio, with a supplement, was published by D'Heri- 
court; and in 4777 M. de Jouy gave a still more va- 
luable edition in folio. In 1731 an English transU- 
tlon of Domat was published by Wm.. Strahan L.LI). 
with remarks on the material differences between the 
Civil and Common Law. This is the work, the select 
chapters of which we strongly recommend to the Ame- 
rican student. Domat is certainly a learned and scien- 
tifick writer; but as his work is very large, and many 
of the chapters of but little importance, we have desig- 
nated such as ate particularly valuable^ being about 
pne fourth of the whole work. 
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<<If it had been found impracticable to hare devised, models 
of a more perfect structure than any of the republicks that have 
heretofore existed, the enlightened friends of liberty would have 
been obliged to abandon the cause of that species of government 
u indefensible. The science of politicksy however, like most 
other sciences has received great improvements. The e£Scacy of 
various principles is now well understood, which were either not 
known at all, or imperfectly known to the ancients. The regular 
distribution of power into distinct departments, the introduction 
of legislative b^ances and checks, the institution of courts com- 
posed of judges, holding their offices during good behaviour; the 
representation of the people in the legislature, by deputies of 
their own election; these are either wholly new discoveries, or 
have made their principal progress towards perfection in modem- 
times. They are means, and powerful means, by which the ex- 
cellencies of republican government may be retained, find its 
imperfection^ lessened 0|r avjrided.«...HAMi|.T0Vt 



THE CONSTITUTION 4J^II I^AWS OP THE UlflTEH 

STATES OF AIML^RICA, 

i • The Constitution, and Am^idm^its there- 
to, of the United States. (At tips lime to 
once attentively read.) 
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8. The 8th chapter of the 1st volume of 
li¥il8on's Lectures on Law, p. 319 to 

$. The 1 lib chapter of the same work; ^'A 
Comparison of the Constitution of the 
United States, witlp that of Great Bri- 
tain/' voL l. p. 429 to 464. 

4. The 1st, Sd, 8d chapters of the 2d vol 
of tiui cMtte work, from p. 117^ to 286. 
*K)f the Constitutions of the United 
8tates, and of Pennsylvania. Of the Le« 
gii^tlve, EKecutiye, and Judidal De- 
partments.** (J^ote i.) 

B. The Federalist, and Letters of Pacificus. 

«. Review of the Federalist «jc. Vid. 1 

American Reyiew, p. 201 to 258. % 

Am. Rev. p. 1 to 77. 
E. 7. Adams's Defence of the Constitutions of 

the Government of tiie United States. 
E. 8. Letters of the Abb6 De Mably to Mr. 

Adams, on the Governments of the 

United States. 
£. d. Debates of the Pennsylvania Convention 

on the Constitution proposed for the 

General (jovemment 
]& to. Debate in the Assembly of the State of 

Virglninia on the same sul]9*ect. 



11. On the power of the Judiqary to decide 
on ti» oonBtkutionality ctfa law of the 
Unijted States. WA* s Hdil's Law Jour- 
nal, p. 98 to IQl, »M to S81. 

IS. On the right of the ConMituent to in- 
struct Ms Represefita^ye in Congress. 
4. American Review^ 137 to 17 1. 

18. On the right of the State Legislatures to 
instaruet their Senators in the Congress 
of &e United States. 4 HaH's Law Jour- 
nal ff71 to 587. yidk also judge Brack- 
enridge's lifisedlanies, p* 97. 
E. 14. Address of the roinority in Congress to 
their cmistituents on the subject of the 
war with Great Britain. Address of the 
House of Bepresentatiyes of the Com- 
monwealth of Massachusetts on the 
same subject, both published in June 
1818^ and the masterly review of these 
pamphlets in the 4th vol. American 
Review, p. 1 to 76. (J^ote 8 J 

15. Gray don's Digest of the Laws of the 

United States. 

16. The following select cases on constitu- 

tional points, and important construc- 
tions of the Laws of the United States. 

CrA^CH^S BePORTS. — FIB6T yOLUME. 

Mabury v. Madison, p. 187* 
United States v. Simms, p. 253. 
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Stuart V. Laird, p. 899. 
Abercrombie v. Dupuis et al, p. 843. 
Hodgson V. Dexter, p. 845. 

SECOND VOLUME. 

Wood V. Wagnon, p. 1 • 
Murray v. Charming Betsey, p. 64. 
Capron v. Van Noorden, p. 126. 
Little V. Barreme, p. 170. 
Mason v. Ship Blaireau, p. 340. 
Ogden V. Blackledge, p. S7S. 
M^Bvain r.Coxe's lessee, p. S79. 
Adams, qui tarn v. Woods, p. 836. 
Haley v. Lamar et al, p. 844. 
U. States V. Schooner Sally, p. 406.' 
Bailiff r. Tepping, p. 406. 
Hepburn v. Dundas et al, p, 446. 

THIRD VOLUME. 

United States v. Hooe et al, p. 78. 
United States r, Moore, p. 159. 
Hopkirk v. BeU, p. 454. 

FOURTH VOLUME. 

Jennings v. Carson, p. 8. 
Montalet v. Murray, p. 46. 
Ex parte BoUman et al, p. 73. 
Diggs V. Keith ($ Wolcott, p. 179. 
U. States V. McDowell, p. 316. 
Dawson's lessee v. Godfrey, p. 321. 
Yeisch et al v. Ware et al, p. 347. 
Matthews v. Zane, p. B8». 
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PoUard V. Dwight, p. 4«l. 
United States v. Schooner Betsey 

^c. p. 443,. 
United States v. Burr, p, 470. 

FIFTH VOLUME. 

Hope Insu. Com. v. Boardman, p. 67. 
. Bank of U. S. V. Deyeaux et al, p. 6 1 . 
Brown et al v. Strode, p. 308. 
Hodgson ^ThompsonuBowerbank, 

p. 303. 
U. States V. Vowel ^ McClean, p. 

368. 

SIXTH VOLUME. 

Campbell v. Gordon § Wife, p. 176. 
U. States V. Ship Helen, p. 203. 
The Schooner Rachel v. U. States, 

p. 329. 
Tyler et al v. Tuel, p. 3S4. 
Sere § Laralde v. Rtot et al, p. 83».* 



NOTES ON THE ELEVENTH TITLE. 

[J^Tote 1.) WiLSON^s Lectures on Law. The 
workfi of the honourable James VTilson^ late associate 
justice of the supreme court of the United States^ and 
professor of law in the college of Philadelphia^ were 
published in the year 1804 by Bird VTilson esq. in 

* Vid. some remarks on Cranch'a Reports, Note S, Particular 
SylUbtts, Title VL 
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three Yolaiiiefi.^8YO. Th^Lectui^ on Law, delivered 
by Pr. WUso% occupy.threefoiirthsoftlie work. Wc 
entertain great respect for the character and learning 
of this gentleman; and sliould be hiappy^ as it is the 
product of oar soil, could we recommend the work ge- 
nerally to the American student of law. The duty 
which we have taken* on onrselres imposes the utmost 
regard for the student's time, attd as soch elementary 
works AB the ^^Commentarie»,^ and ^^Systematicd 
Viem of the LaM)9 of Mn^anijf are without doubt to 
be studiously read by him, we conceive that they have 
superseded, (at least for the use of law students,) such 
works as contain general and indefinite legal informa- 
tion, combined with, and embellished by the ornaments 
of literature; which though young gentlemen, in the 
course of their collegiate inquiries, would find highly 
interesting and useful, would prove by no means satis- 
factory to the regular student of law. There are some 
of these lectures, however, well entitled to our stu- 
dent's regard, as they treat on topicks not to be found 
in Blackstone or Wooddeson. To.thosewhoreadon 
legal subjects as a part of general education, these lec- 
tures are entitled to a preference over those of Mr. 
Wooddeson, provided the ^^Commentaries" be like- 
wise read. 

(JV*o*c S.) Federalist and Letters, of Pacifi- 
cus. It is seldom that the speculations of philosophers 
have been so remarkably verified as those of the wri- 
ters of the Federalist. It is a fact very honourable to 
the authors of this work, that their opinions of the fe- 
deral system, founded on a priori reasoning, form an 
accurate history of the practical operation of a scheme 
at that time but just organized; an instance somewhat 
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uncommon of the correctness of philosophical prophecy. 
For a very sensible and interesting review of this ex- 
cellent and popular commentary on the constitution of 
the United Btatesj, 1^i refer <faii aftiddnl to fHi 2d No. 
of vol. Ist^ and 1st No. of vol. 2d of the American 
Review; an article which contains a large portion of 
the learning and genius of the writer of that work; a 
writer to whom the American puhlick are largely in- 
debted for many eloquent and ingenious productions 
on the politicks of the country. 

{jytite 8.) Address of the Minority &c. We 
shall have occasion to remark that pamphlets^ essays^ 
&c. the ephemeral productions of some exigency^ often 
contain the substance of more extensive and elaborated 
works^ and deserve to outlive the momratajry cause of 
their being.* 

These two pamphlets cannot^ and ought not to be 
forgotten: they are documents of great interest and im- 
portance. We have had some hesitation in recommen- 
ding them^ because political^ but where is the ^i^tlnct 
boundary between conatitutionaX and party disserta- 
tion? 

•Yid. post Notes 6, 7^ on Title XIII. . 
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^^Whilst almost every European nation remains plunged in 
igaorance respecting the constitutive principles of society, and 
only regards jthe people who compose it as cattle upon a farm, 
managed for the p^ticular and explusiva benefit of the owner, 
we become at once astoi^ished and instruct^sd by the circum- 
stance that the thirteen republicks have, in the same moment, 
discovered the real dignity of man, and proceeded to draw from 
the sources of the most enlightened philosophy, those humane 
principles on which they mean to build their forms of govern- 

B^ent." ABBB DB MABLT, 



THE CONSTITUTIOJ^ AND LAWS OF THE SEYERAIt 

STATES IN THE UNION, 

A Comparative View of the Constitutions of the 
several States with each other, and with 
that of the United States, exhibiting in Ta- 
bles the prominent features of each Con- 
stitution, and classing together their most 
iipportant provisions under the several 
h^ads of Administration; with notes and 
observations. By William Smith, of South 
Carolina, L.L.D. p. i% 
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[The studeBt will readily adnut the absolute ne- 
cessity of an extensive and accurate knowledge of the 
statutory code of the particular state^ in which he con- 
templates to practise his profusion. The various le- 
Relative enactments^ by which the common and sta- 
tute laws of the mother country have been either con- 
firmed^ repealed^ altered^ or modified^ should receive 
his diligent attention* 

Whether^ and to what extent^ the common law of 
^England is the lex non scripta of the United States^ 
in th%ir federal capacity^ and how far this common 
law^ and the English statutes^ are obligatory in the 
several states composing the union^ are points on 
which the student will of course duly inform himself. 
Next^ in orderly succession^ should follow a minute 
knowledge of the constitution and laws of the federal 
government^ the constitution and laws of the state in 
which the student is to reside^ and finally^ such of the 
laws of the sister states as are not merely of locals but 
of general interest throughout the union; such^ for ex- 
aniple^ as those regulating the execution and authen- 
tication of deeds^ powers of attorney^ and other legal 
^istruments; the provisions respecting inland bills of 
exchange^ the laws relative to the attachment of the 
property of non«resident debtors^ those respecting in- 
solvents^ and fi])i|Jly^ all such state laws^ as are likely 
to affect the interests of the citizens generally. 

'Pov the attainment of this essential branch of his 
studies^ we beg leave to submit to the student the fol- 
lowing rules? 

1. If there be a Digest of the laws of the state 
in wblch he is to reside^ it should be attentively stu- 
died; in preference to the sti|.tqte book at large; and in 
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80 doings the Sisesl b^uig interleaved, the etadent 
ehould note down the material pmnto.im which these 
positive and written enactments deviate from ike: earn * 
mon law^ or the statotos of Eingland. He.dioaldy ia 
his annotati<ms, regard the important jndicial consirac- 
tions which have been made on these silatates^ and 
likewise note down such new hiws and amtmdments, 
as have been enacted since the publication of the Di- 
gest. 

If no such Digest has been published, we earnestly 
recommend to the student, as the eMiett and most eer- 
tain mode of acquiring definite and durable knonirledge 
on the subject, to abridge analytically all the state laws 
then i% force J qfan important cmd general nature; to 
arrange them alphabetically under tifles, and to anno- 
tate in the manner just prescribed. 

Let not the student shrink from sack a task. We 
are convinced that, in the end, it is a great economy 
of time, by no means an arduous undertaking, and 
will more strikingly compensate the studtent, than per- 
haps any other part of his professional knowledge. 

%. After the student has accomplished this highly 
improving task, he should direct his attention to such 
of the laws of the dieter states as we have above de- 
scribed. This knowledge need not be v^y minute or 
definite; it will generally be sufficient to know pre- 
cisely whither to refer for it. All that is required on 
this head may easily be attained by a cursory review 
of the indexes of the most recent and valuable editions 
of the State Laws, and with a particular eye to the 
subjects most likely to be of practical use to him. The 
books of American Reports might occasionally be ex- 



TITLB XII. 283 

I 

amined^ witibia view to important constructions of the 
statutes par^cularly interesting to the student.^ 

A short time devoted to this twelfth division of onr 
subject^ would accomplish our student in one of the 
most important^ yet neglected branches of his legal 
education. 

3. In several states we have obs^rved^ that lawyers^ 
otherwise profSrandly learned in their profession^ have 
exceedingly disregarded the laws of the general and 
state governments^ and have contented themselves with 
the gradual acquisit|oii of this knowledge^ as necessity 
urged them in the course of their practice. Nothing 
can be more objectionable than this mode of study; but 
particularly as regards state laws^ which are usually 
exceptions to the general law^ which general law is 
the commiMi^ and in part, the statute law of England.' 
Tliis method of acquiring the requisite information, is 
uncertain, hasty, and vexatious. It not unfrequently 
occurs, both in court and qffi^^e practice, that opinions 
on the statute law are required to be given inatanter; 
in which case, if the repeals and modifications, intro- 
duced in the general system by our own statutes, be 
unknown, that which is familiar, viz. the law of the 
mother country, is with confidence advanced and acted 
upon, as the rule or law of the case, without a suspi- 
cion of the change, or of the serious consequences 
which may result from such ignorance. We have 
known these difficulties to occur to intelligent and, in 
other respects^ well read lawyers. The laws therefore 
of the United States, and of the state in which he prac- 

* Much of tins species of information is to be found in Mr. 
llalPs American Law Journal , a work of merit and great utility. 
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tiBe»^ must be familiar to the lawyer; and it is to be 
bopf^d^ that the inconveaieiicies attending the casual 
and desultory mode of gaining this knowledge adopted 
by some^ together with the injury which must result to 
the client from this neglect of unkamingy (if thib word 
be allowed^) the general law^ or being duly informed 
of its modifications^ will satisfy the student of the ne- 
cessity of allotting to this title a distinct and methodi- 
cal attention. 

4. In most of the states^ not only the common^ but 
the statute law of England^ is in part obligatory. It 
therefore becomes important to ascertain^ to what ex- 
tent the statutes of England are in force in a particular 
state. In the states of New- York^ Virginia, and Mary- 
land, this investigation has been made under the sanc- 
tion of legislative authority. In the year 1808, the le- 
gislature of Pennsylvania appointed the judges of the 
supreme court of that commonwealth, to ascertain the 
English statutes which are in force in that state, and also 
those which, in their opinion, ought to be incorporated 
into the statute law of said commonwealth. The report 
of the judges to the legislature is to be found in the 3d 
vol* of Binney's Reports p. 59S, and in 2d HalPs Law 
Journal p. 51. Mr. Binney, in his note on this report, 
remarks, ^^This important document is here inserted 
at the request of the judges of the supreme court In 
many respects it deserves to be placed by the side of 
judicial decisions, being the result of very great re- 
search and deliberation by the judges, and of their 
united opinion. It may not perhaps be considered as 
authoritative as judicial precedent; but it approaches 
so nearly to it, that a safer guide in practice, or a more 
respectable, not to say decisive authority in argument^ 
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cannot be wanted by the profession.'' A similar task 
was imposed by the legislature of Maryland on the 
present chancellor^ William Kilty esq. The work, 
as we learn, is executed with great ability. It has not 
yet been given to the world. 

It is, we presume, unnecessary to designate the 
most recent or best editions of the statute law of the 
different states. The student, when necessary, will 
readily ascertain this fact. In several of the states the 
laws have been, by legislative order ^ revised, arranged^ 
and annotated on. The Laws of Pennsylvania, ty 
Smith, published in 1810, is a work of singular excel- 
lence. The "Bevised Code'' of New- York, by Van- 
ness and Woodward in 1814, and the ^^Revised Code'^ 
of Virginia, are well arranged. TTie laws of Connec- 
ticut were published in 1808, by Threadwell, Perkins, 
and Day, by legislative direction. 



39 



I 1 I. • ' 



PARTICULAR SYLLABUS. 



TITLE Xni. 



^The salutary influence of Political Economy is not con* 
fined to government; it is still more sensibly felt in legislaiioru 
Its principles^ tenets, and theory, are closely allied and iden- 
tified with the principles, tenets, and theory of Legislation." 
"How greatly do they err, who suppose political economy a 
stranger to politicks, legislation, and goyernment, and judge it 
possible to have good laws with a bad system of political econo- 
my, or a good system of political economy together with ^ bad 

laWS.....OANILtt« 



POLITICAL ECONOMY* 



1. Priestley's Lectures on History and Ge- 

neral Policy. (Nbte i.J 

2. Boileau's Introduction to the study of Po- 

litical Economy. 

3. Joyce's Analysis or Abridgment of Adam 

Smith's Wealth of Nations. (J^ote 2.) 

4. Lord Lauderdale's Inquiry into the Nature 

and Origin of Publick Wealth. 
E. 5. Sup James Steuart's Inquiry into the Prin- 
ciples of Political Economy, f JVbte 3 J 



PABTICULAR 6TLLABUS« t87 

6. Ganilh's liiquiry into the various systems 
of Political Economy. (Kote 4.) 

7. Arthur Young's Political Arithmetick. 
£. 8. Malthus on the Principles of Population. 
E. 9. Reply to Malthus. 

10. Thornton's Inquiry into the Nature and 

Effects of the Paper Credit of Great 
Britain. 

1 1. Pitkin's Statistical View. (JSTote 5,) 

MISCELLANEOUS. 

• f 

i. Hamilton's Report on a National Bank. 

3 Hamilton's Works, p. 59. 
». Hamilton on the Constitutloriafity of a Na- 
tional Bank. Ibid. 111. 
' 3. BbUman's Paragraphs oh !6anks. FhQa. 
1810. (M>te6.) . 

4. Carey's Letters to Dr. Adam ^eybert oii 

Banks, published 1810, and Essays oi| 
. Banking, pubMied in 1816. 

5. Hamilton's Report on Pid)l^k Credit. 9 

Ham. Works, p. 1. 

6. Hamilton's Report on the subject of Ma- 

nufactureg. Ibid. 157- 

7. Hamilton's [Report on the establishment of 

a Mint Ibid. 275. 

8. BoUman's Plcm of an Improved System of 
■" the money concerns of the Union. PhUa. 

1816. 
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9. Johnson's Inquiry into the nature and va- 
lue of Capital, and into the operadoQ 
of Government Loans, Banldng In^titu. 
lions, and Private Credit Nev^r-Jorfe, 
I8ia. (Kote7J 

NOTES ON THE THIRTEENTH TFTLB, 

{J^te 1,) IPriestlet^s ItECTures &c, \i will be 
perceived^ from the subjects and books recommended 
in this Course, (with the excei>tion pf the first title in 
the division *^Auxiliary Subjects/') that but little no- 
tlce has b^n take* of history, and many branches of 
general scienci* This arises from the particular na- 
ture and olgipt^of the present li^oF^ which is to va/MA. 
the purest sources pf Ze^al knowledge, and of such 
qth^ subjecti? ;fs ^y^ imrfieiiate^ poniieqted with it, 
History is certainly of the ftrsMmportance to the law- 
yer; but ai? every well informed ipaij will allot a suita- 
ble portien of his me to that subject, and as it often 
cfOnstitut^s a^braneh ^of academical or 'Collegiate educa- 
tion, or is presided Uo havfe beseq studied by young 
men befpe.^theilt ^ji^n^v^^^ in prpfessionfd' studies, 
we have deemed it mor^ (^n^$ten^ to.pmit a general 
(pujrsfipf historical rei^ding. Tkhr at ftrst vi^w, may 
appear to be a defect ip a Course professing to be mi- 
nute and entire pn the subject pf legal education. But 
where, it may be inquired, is the line pf distinction? A 
lawyer is to be man pf general science: he is to know 
$oniething'ot almost every topick, and much of the sub- 
i^tr of jmripprudence a«d' its auKiliary branches. As 
)4story is 9. topick wbic^ sheds light on sci^npe gene> 
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rally^ and k studied no lesa by the divine^ the physi* 
cii^n^ and man of letters^ than by the statesman and 
lawyer^ it does not demand a distinct and particular no* 
tice in this work^ with the excepti^n^ however^ of the 
history of our own country, and, (if it were practica* 
ble,) of swh portimis only t>f this, as illustrate th^ po« 
licy^ constitution, laws, and political economy of the 
states and the feden.1 government. Under the title 
^^ Auxiliary Subjects,'^ however, the student will find 
enumerated for his perusal the best histories, of our 
country. Some will amply cQmpensate him for the 
perusal, an4 will be found to shed considerable light 
on the Juridicfiil history, the true policy, and the genu« 
ine rescmi^pes of the United Btate^f,- both individually 
and collectively: nor is there one unMrorthy the lime 
expended in readies it The l^istory of this country 
has a si^periou)* claim to kisertion in this Cpurse, as |i 
illumines tb^ paths in whiqh we are obliged to t walk, 
and likewise, as it is piwe apt we think to be neglected 
than the histories of other countries. With respect to 
the Lectures of Pr^ Priestley, ihey contain so much of 
tfa^ philosophy of general history, in a small compass, 
that they appear to us entitled to particular notxe; more 
especially as they serve as an e^ccellent introduction to 
the science^ of politicfil economy^ 

{•^^ote S) Joyce's Analysis of the Wealth of 
Nations, , Jp recomwe^ding Joyce's ^^ Analytical 
Abridgment'' Qf Adam Smith's ^^ Wealth of Nations/' 
we would by no means be unde|!:StQod to undervalue 
the justly celebrt^ed original. As a science, politic 
cal ecQOQmy wa,s perhaps in its infancy when Adam 
Smith assumed the pen. 4 We reverence him as th^ 
p>e^ father oSi political eco^iomy; but suic6 his tii^eit 
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flbveral writers of different nations^ profiting peiluips 
hy the light shed b j their great master^ have ^ven to 
the world treatises also highly worthy perusal: from 
this consideration^ together with the fact that the opin- 
ions of Bmith are accurately stated in the abridgment^ 
and that subsequent writers have amply annotated on 
all the peculiar views of that illustrious author, we 
have thought the work here recommended sufficient, 
kt least for the present. At a future period of more 
leisure^ tlie original may be taken up, with as much 
pleasure, as propriety* If the original be read, as it 
will be by all who cannot obtain the abridgment, the 
student will procure. Playfair's editioti, which is 8C- 
companied with notes, supplementary chi^ters, and a 
life t>f Br. SmHh. 

(JVote 3.) Steuaht's iNQeint &d. '\^e some- 
time» feel so grateful to the duthor whti first directed 

us in the pursuit of a particular science^ and imparted 

I • • • • • 

to us a fondness fcH* it, that our judgment as to the 
Worth of his production is, perhaps, not entirely to be 
relied on. Accident, not selection, placed this work 
in our hands: the topicks were then all new to us; 
lind we read and studied it with delight. . 

If it were possible, however, to separate ourselves 
from this bias, we should' still say that this inesti- 
ih^ble production is too Utile known, that it has been 
tmkindly dealt with by tt publick, *whick has la- 
vi^hed all rts praises on a succeeding writer, forgetful 
fif the light which this atrtbbl* perhaps received from 
it; that it has been consigned* tb a pai*ti)il dWivion 
fWm-the size perhaps of the l^bluines, the modfeisty of 
its author, the familiarity and simplicity of his style, 
and mode df treating* his subjects, and^l^ seeming ab- 
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sence of leanuDg; as he bi&s scarcely in one instance 
quoted an author^ but apparently written his treatise 
from the stdrei of bis own temd and currente calamo. 
Circumstances^ however triviaV sometimes occasion 
an author to be fasfaionabte^ and an almost exclusiv^^ 
favourite^' and condign others to unmerited oblivion. 
Charmed^ as we have always been^ with this work of 
sir James Bteuart> we must believe that others would 
derive similar pleasure^ and restore it to its station^ 
beside the ^^ Wealth of jytdtionsJ^ Let not the student 
then be alarmed at the size of two quarto volumes of 
six hundred pages each^ as the margin and type are 
very large^ and the work contains not more reading 
than that of Smith. This is mentioned in order to re- 
move those trivial obstacles which sometimes prevent 
the pernsal of the most meritorious works. 

(JSTote 4.) Ganilh^s Inquiry &c. A rtidimental 
or popular treatise on political economy^ has been a 
desideratum* This work of Mr. 6anilh^ for so com* 
prehensive an inquiry, is perhaps more level to the 
comprehension of young minds, and more distinctly un- 
folds the philosophy and great outlines of the science, 
than any production which has come to our knowledge. 
From the place, however, which we have assigned it 
in this Course, we intend it rather a^ a work to refresh 
the memory, and impress clear and strong views of the 
science generally, than as an institutionary work. 
We have preferred the chronological arrangement for 
various reasons unnecessary to state, being decidedly 
of opinion, that if the science is to be studied in detail, 
Ganilh, though an elementary work, will be found 
more useful if read with the view just mentioned. 
The various theories or systems of national wealth 
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are briefly and clearly exhibited^ and most of the in^ 
teresting questions of political economy are luminously 
stated and satisfactmily solved. As it is the only pro- 
duction which we have* recommended on this topick^ 
not English or American^ we urgently request the stu- 
dent by no means to neglect it^ but to give it that stu- 
dious reading to which its merits entitle it. 

{J^Tote 6.) Pitkin's Statistical View. Politi- 
cal economy would be a speculative and unprofitable 
science^ were it not for statistical inquiries: they fur- 
nish practical results with which to compare our theo- 
ries^ and by which to test their soundness or their fal- 
lacy; for both the maxims of policy^ and the specula- 
tions of philosophers^ must eventually be tested by ex- 
perience. Statistical inquiries prove that the interests 
of a country^ and the methods of pursuing them^ are 
greatly dependent on the local situation of that coun- 
try^ the nature of its government^ the character of its 
people^ and even its soil and climate; and consequently, 
that the destinies of a people are not to be fashioned by 
speculative laws^ so much as by consulting their con- 
stitutional tendencies and inclinations. 

The very elaborate and systematick investigation 
of Mr. Pitkin demonstrates the real interests of this 
country, and the species of policy that should be adop- 
ted by its government. It should be studied by all, 
who to the learning of Smithy Steuart^ Ghinilh, Lau- 
derdale^ Malthus, Young, &c. desire to add the wis- 
dom of experience. This work of Mr. Pitkin^ and 
the Statistical Manual of Mr. Blodgett^ are the only 
American prodi^ctions of any note, on this subject. In 
the former the student will find every thing relative to 
ihe resourcejs and financial concerns of this nation^ and 
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St brief similar statement as to Great Britain and Ire^ 
land from iSM to 1813. A few days' attentive study 
will fiirnish him with a clenret View of the weft,lth and 
power which flow from agriculture^ manufactures^ and 
commerce^ than could be gained by as many years of 
desultory and casual inquiry. 

(JSTote 6.) BoLLkAN oK BANks &C4 Our national 
and individual pecuniary embarrassments^ consequent 
on the war of 181S with England^ the suppression of 
specie payments^ the curtailing of bank discounts^ and 
other distresses of the commercial worlds together with 
the organization of a national bank^ gave ride to nume- 
rous essays on these topicks^ several of which will be 
read with profit and interest^ after the causes of their 
origin are no more^ and our country is again blessed 
with all the consequences of successful commerce. Sen- 
sible and well written essays on these subjects^ not be- 
ing the mere a plHoH speculations of closet philoso- 
phers^ but inductions from eo^isting fax^tSy and pres- 
sing exigency^ will be found generally practical and 
useful^ and often contain^ in a few pages^ that infor- 
mation which we may in vain seek for in elaborate 
treatises on political economy. The essays of Br. 
£rick BoUman and Mathew Carey are decidedly the 
best which have appeared^ and will compensate tha 
student of any age or country for their perusal. 

{^ote 7.) Johnson's Inquihy &c. It not unfre- 
quently happens^ as we have just observed^ that ephe*^ 
meral productions^ the offspring of exigency^ and ush- 
ered into the world in the shape of pamphlets^ to ef- 
fect a particular object^ possess more intrinsick merit 
than those^ which having a more specious form and 
appearance^ often descend ta posterity by the gravity 

40 
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of their material substance, rather thaji the i^ortb of 
their intellectual contents. This remark applies with 
great force to a number of ess^ys^ which the extraor- 
dinary and anomalous situation of the moral aqid po- 
litical world for the last twenty-five years has occa- 
sioned^ and which^ for the s^ke of philosophy^ should 
he rescued from that oblivion which ^o universaUy at- 
taches to this species of productions. 

But in winnowing in so ample a field^ the greatest 
caution should be observed; fof scarce one in a hun- 
dred of these is entitled to outlive the hour which gave 
it birth. In these pamphlets^ however, we sometimes 
find much learning perspicuously arranged^ wd un- 
folded in a pure and classical style: they occasionally 
contain the substance of more extensive treatises, and 
also new and valuable ideas, which are forgotten^ 
or. leave but faint impressions, because given to the 
world under the modest appellation of ^^Essays, "or 
^^Thoughts.'^ We have no doubt but that opinions 
worthy of Newton, Kepler, Bacon, and Boyle; Gro- 
tius, Wolfius, or Montesquieu; such as have eternized 
their names, and enrolled them on the imperishable 
scroll of fame; may have been previously advanced by 
humble, unknown, or forgotten essayists; and first at- 
tracted observation when illumined by the splendour 
of a philosopher's name, or perhaps urged into notice 
by the magnitude of the volume containing them. We 
would not be understood, by these remarks, as we have 
just hinted, to encourage the habit of indiscriminately 
perusing the pamphlets almost daily issuing from the 
press, and only distinguished by noisy verbiage, and 
passionate vituperation, or vain and speculative no- 
tions. Students may be permitted to be so economical 
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of their time^ as seldom to read a pamphlet until the 
voice of general approbation presses it upon their no- 
tice. 

To the pamphlets which we have recommended in 
this Course we advise some attention; such as ^^ War 
in DisguisBy^^* ''Answer to War in Disguise,^^ ''Ex- 
amination of the British doctrine^^^ &c. "Address of 
the Minority^^^ &c. "On the constituents right to in- 
strutt his representativBy^^ "Review of the Federa^ 
list/^ the pamphlets of Dr. Bollman^ "Johnson^ s In- 
quiry ;^^ &c. which are productions of great merit^ and 
will be found worth perusal^ long after the time and 
circumstances to which they were indebted for their 

birth, t 

* Vid. ante Title Vni.,p.,2S6, and Title XIIL p. 287, 288. 
t Vid'. Note IS on 'fill'e lil. 
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<<The sparks of all sciences in the world, are raked up ia 
the ashes of the law/'....^riNCH« 

^Ipsa mi^tarum artinm scientia etiam alind agentes nos 
tmaty atque, abi minime credaa^ eminet et excellit" 

niALOQ. QB ORAT. CAP* ZXXII. 



TITLE I. 



THB GEOGRAPHHY, AND POUTICALy CIYXL, AKD 
NATUBAIi HI8T0BT OF THS UNITBII STATES 
OF AMEBICA. 

i. Marshall's Life of Washington, 
»• Williams's History of (he state of Vermont, 
P« 3, Sullivan's History ofthe District of Maine, 

4. Belknap's History of New-Hampshire. 

5. Hutchinson's History of Massachusetts, 

from the first settlement in 1628 to 
1750. 

6. Minot's Continuation of the History of 

MaLSsachusetts. 
Y. Trumbull's Civil and l^cclesiastical Histo« 
ry of Connecticut. 
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8. Smith's History of the France of New* 
York. 

9. Smith's History of KewJersey. 
iO. Proud's History of Pennsylvania. 

H. Bozman's Sketch of the History of Ma- 
ryland. 
IS, Stith's History of Virginia. 

13. Jefferson's Notes on Virginia. 

14. Ramsay's Histdrr of South Carolina from 

1670 to 1808. 

15. McCaU's History of Georgia. 

£. 16. Brackenridge's Views of Louisiana. 
E. 17. Coxe's View of the United States. 
E. 18. Sheffield on American Commerce. 
JE. 19. Brissot and Claviere on the Commerce 

of America with Europe, 



(Mte.) The motto which we have affixed to this 
cUvision will receive forcible demonstration from every 
scholar's experience^ who has bestowed the slightest 
i^ttention on the operations and progress of his own 
mind. Perhiips the 94:;quisition of the widest and most 
diversified knowledge is less grateful^ even to the most 
inquisitive upderstanding^ than the intellectual acti-^ 
vity, acuteness; and energy which are generated under 
the disciplines which every seeker of knowledge ne- 
cessarily acquires. Thus the greatest learning may 
be deemed most valaable^ bepause it augments propor- 
tionally the capacity to learn. The moral sciences^ 
besides; are so closely allied^ that it 19 difficult to se« 
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krt one on whkh flhstritfoti caniiot bb ireflected from 
others. A liberal mind^ however zealously devoted 
to a particular profesAoH or pursiilt^ disbovers its zeal^ 
not by confining its view to that alone/ but by collect- 
ing from all the range of science and art whatever may 
perfect and embellish it; as a true lover of his country 
exhibits his attachment, not by wedding liimself to its 
soil, but by exploring alid importing the improvements 
of others. To every ^rofi^sional character it is desi- 
table, moreover^ to be as little infected, as posiiible, 
with the pedantry of his science^ to Aiihgle the ideas 
constantly forced and engraved on his niirid by hfe par- 
ticular pursuits^ with thoi^e derived frdnr itttei^ourse 
with other men and other books. The lawyer^ who^e 
vocation brings him more frequwtly into the current 
of the world^ than any of the other liberal professions^ 
it particularly behoves to be uninfected with those pre- 
judices and peculiarities of mind, those eccentricities 
of manner and expression, which arise from men's 
particular avocations, which colour, and too often cir- 
cumscribe the operations of their talents, and which 
lord Bacon quaintly, but forcibly denominates the 

This consideratioii, Avhich will seem trivial' only to 
those who have not diily appreciated the repulsion 
produced by peculiarity either of thinking or manner, 
is still more important in Aifaerica, where the lawyer 
possesses, perhaps, a more than ordinal^ share of con- 
sideration, and influence. And as it is from the stii- 
dents of this profession, at least, if riot from its prac- 
titioners, that the nation draws the largest portion of 
its legislators and statesmen, there is an obvious rea- 
son for somewhat enlarging the circuit of the law-stu- 



tio}i 9{ th/^ poM^U^i^ with. tlie. ewosellor. 

WhiU' ¥6 Ij^ua cppsi4f^r this memoes aiijd;thi arte a* 
a faiQily. con^^Qte4 by very iaiimate ties, ttere am 
some of^tb^se between which thp relation is.nme ex-- 
tofi^iye.afid o|)yipus. The physician^ the diviie^ a&A 
the Is^jfet, while thqy will aim, if they posse^sm libe*^ 
ral understii^nding^ tp extend their conquests intoevesg^ 
region of letters, must, in their own d^ence, mate very 
solid acquisitions in some, between which and their- 
own particular province there existe a closer comex-- 
ion. It i% we thinJk^ the felicity of the jurispriident, 
that the collateral topicks to which the study o\ his 
pl*ofessio^ compels his attention, are more the to]ick8. 
of cqmmoii life than those auxiliary subjects whicl en* 
gage the divine and the physician; and better fit him- 
for the busiaess and converse of men. 

His very title imports an extensive acquaintance 
with th^ Mature and principles of men's mutual oUi- 
gatiQUs; and to. discern and apply these under all flie 
modificaticois. of circumstances, demands both extraor- 
dinaiy acuteness of mind, and enlarged acquaintance 
with human affairs and human passions. The poli- 
tician, whose pursuits are nearest allied to his own, 
requires less, perhaps, of this subtilty of intellect^ and 
this knowle4ge of men; as the points with which he is 
coiicerned are mcure palpable to the common sense of* 
mankind; and as effects m9.y be computed with more 
certainty, when they are to be wrought by communi- 
ties, who must be swayed by general interests^ than 
when they depend on the infinite caprices of individual 
passion And understanding. A lawyer must be a phi^ 
loiMil^her ta detect, a logician to reason, a poet to de- 



WQ AUlCILf ARlr SUBJECTS. 

scrihe^ aad an orator to persuade; and if it lie objected 
that thii; resembles too much the extravagance of Ci^ 
cero^ w\o unites in his ^^Orator^' every feature of a va- 
rious and perfect genius^ this general disposition to 
combina in our own profession the excellencies and 
the talents which are requisite in others^ may tend at 
least ti prove what we have before declared to be our 
conviction^ — the connexion of all the branches of sci- 
ence, rnd the necessity, if we are emulous of distinc- 
tion h our own pursuits, of not being entirely igno- 
rant ff those of others. 

It IS not for us to designate the methods of attaining 
this general knowledge, ^Hhis armour and accomplish- 
meniat all points;'^ we are only to designate such sub- 
jects as have a more immediate connexion with law, 
audi consequently, which possess a particular claim to 
the attention of the American law student: they will 
be found under the preceding and three following ti- 
tles. We presume and hope, that General History 
and Biography, Belles-Lettres and General Morals, 
and all that can improve and adorn the mind^ will re- 
ceive from the student some attention; but the His- 
tory, civil, political, and natural, of our own country, 
Legal Biography, the Eloquence and Oratory of the 
JBar, and the particular duties and conduct in life of 
the lawyer, we are unwilling to leave to presumption 
and hope. These subjects, therefore, are embraced ia 
our Course* 

The student will recollect that, in our Introduction, 
we have recommended that the title Political Econo- 
my, and the several Auxiliary Subjects should be stu- 
died at the same time with those of the other titles, 
\i.hat is, throughout the whole Course. In this v&y 
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these auxiliary subjects maybe rendered highly enter- 
taining and relaxing^ as weir as inij^ving. 

We do not deem it necessary to remark on the me- 
rits or defects of the books recommended in this title. 

■ 

American history is a rich and interesting topick: as 
yet^ however^ we have not much choice ii;i books on this 
subject: they all deserve the student^s attention. Mar- 
shalPs Life of Washington^ Williatms's History of 
Vermont, Belknapi's History of New-Hampshire, 
TrumbulPs History of Gonnedicut, and Ramsay's 
History of South- Carolina, 'merit a very earnest and 
studious perusalv ; 
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FOBENSICK BliOClUENCB AND ORATORY. 

1. Dr. Blair's Lectures on Rhetorick and Bel- 
les-Lettres; particular attention to be paid 
to the following chapters. 

Lecture xxv. "Eloquence, or Publick 
Speaking — History of Eloquence — 
Grecian Eloquence — ^Demosthenes." 
41 
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Lecture xxvi. ^History of Eloqaence 
continued — ^Roman Eloquence— Ci- 
cero — ^Modern Eloquence." 

Lecture xxvii. '^Different kinds of Pub- 
lick Spejiking — ^Eloquence of Popu- 
lar Assemblies — Ei^tracts f|t)in Be- 

mostbeiies." 

Lsctftre ^xvUi. ^^Ekiqucoee of the Bar 

' ^n-AoAlysia of Cioefo's Ghration for 
Okientius." 

Lecture xxxi. "Conduct of ^ discourse 
in all its parts — ^Introduction — ^Divi- 
sion — ^Narration, and Explication." 

Lecture xxxii. "Conduct of a discourse 
— ^The Argumentative Part— The 
Pathetick PiMFt-^-Tlie Peroration." 

Lecture xxxiii. "Pronunciation or De- 
livery." 

Lecture xxxSv, "Means of Improving 
in Eloquence.^' 
a. On the Eloquence of the Bar. Vid. 2 vol 

RoUitt's Bdles-Lettres. 
3. QuinctUian's Institutes of the Orator. Pat* 

saU's Translation.* 
E. % LawsOTi's Lectures on Oratory. 

5. The Abbe Maury's Principles of Elc 

quence, adapted to, the Pulpit and the 

* Vid. Note on the 4th Title of Auxilmry Subjected 



6. Campbell^S PMosophy of BhetoiicI:. 
7* T%9 ^utiom ol* Lysias atid Isocrates. 
Otifies's tfanslation. 

8. The Orations of Demostheftes. Leland'^ 

tfatisiatiofi. 

9. Cuthrie'S Select Orations of Cicero, 

translated. 
10. White's translation of the Orations of 
Cicero against VeiTes. 

£. 11. Chapman's Specimens of Forensick Elo- 
quence. 

E. 12. Campbell's Continuation of Chapman's 
Specimens. 
13. Lord Erskine's Speeches* New- York 
American edition in two volumes. 

IB. 14. Mirabeau's Speeches in the Constituent 
Assembly. 



{•Yote.) On the Eloquence of the Bar. UHder 
this head we have meBtioned the most popular and 
useful works on rh^torick^ and some of the best col^ 
lections of speeches. 

The student requires not to be rentindect by any re. 
tnarks of ours^ of the importance of thb branch of his 
legal accomplishments; and for instruction in the arts 
of rhetorick^ and for m^odels of oratory, we refer him 
to the works we have selected. 

The only general maxim which can be proposed to 
Um who is emulous of a clear, correct, and felicitous 
filocution, is to reader himself familiar with thje^ best 
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li^GAIi BIOGRAPHY AND BIBLIOGBAPHY* 

It is a msefol as well as pleasing intimst wliidi we 
feel in the lives of distingnished persemfes^ especi- 
ally of sach as bare been eminent in onr own pttticn^ 
lar pursuits. We believe most ambitions mvAs^ ia^ 
first pantings after distinction^ have prc^osed t6 them- 
selves some illustrious character as a model; whose 
sentiments they have imbibed^ whose maxims tkeyhare 
practised^ whose very errours they have copied, witk 
a thousand times more ardour than can ever be com- 
municated by precept Something of this we feel m 
reading of every eminent man: we rise from cmr book 
with more love for knowledge^ more respect for ge- 
niusy more resolution to be diligent, more confidence 
in the success of exertion: it is scarcely possible to 
contemplate such characters as lord Hale and sir Wil- 
liam Jones, without a more zealous esteem of probitji 
and a consoling conviction of the prodigies which tdsJ 
be wrought by method and application; emotions si- 
milar to those we feel in remembering the heroes of 
classical literature on classical ground; and whicb 
prompted the great Roman orator and lawyer, when 
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be dodarea the f nthiisiuiii witk wliicb he calleil to 
mind the iaiages and orators of atttiqiutyy aaiidst the 
streets and groyes ci their native city.^ 

If this soft of enthusiasm were its onlj effect^ le«> 
gid biography might claim a place in the studies of 
law students, into whose pursuits despondence and fa* 
tigue are so apt to olArude themaelires. It appears 
too a very natural curiosity, to he inquisitive into the 
history, fcHrtunea, repntati(m> and character of those 
who have inqpiarted lustre to the profession of law, 
whose decisions or opinions have heen handed down 
as worthy of a place in the body of the law, and in 
whose names we have a kind of iiitereat and acqnahi^ 
tance, from their having so long been assoeUted With 
our daily studies; besides thai tiieir history, cmineetod 
as it semetunes is with the histoiy ^ iiieir own limes) 
may abed light on the legal charact^, noiions, and 
revolutions of their age. It may not therefiwee be 
onaeceptable to add a list of snch eminent lawyers 
kc» as are wwthy €i a portion of the students atlen<» 
tion: by this we by no mesaa desire the student to 
search after the Tohnninous biographies of personages, 
whose lives can be usefully summed up in the extent 
rf a few pages. In this dffiartment of his studies, 
the student mnst generally be oontimt with biographtr 
cal sketches or seAices, which, if well written, vrill of* 
ten be found to contain all thai is really useful in bio^ 
graphy. Of most of the persons contained in tho 
feUowiMg lists, such works as Rees^s Cyclopmdia and 
Lempriere's Universal Biography, wiU be £sand to 
contain most of what is useful or entertaining to he 

* Cic. De Le^. 
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known. The life of lord Hale^ by Burnet, of lord 
Mansfield^ by HoUiday, of Francis Norths baron of 
Guilford, and Dodson's life of sir Michael Foster, 
should be read by every law stqdent. In Mr. Hall's 
Law Journal the student will find a iinniber of excel- 
lent biographical sketches. 

On the subject of Legal Bibliography it is sufBcient 
to remark, that a zeal for knowledge is sure to make 
us anxious and particular as to the sources whence we 
are to derive it. As the mind is enlarged by know- 
ledge, it grows fastidious in its selection, and is con- 
tent only when it is supplied with the choicest nutri- 
ment. On almost every topick there has been much 
bad, and some good writing: some authors convey 
more instruction on a subject, in one page, than others 
in a dozen: selection therefore is of great moment: 
but the student should endeavour to make himself 
previously acquainted with the best productions on 
each subject, and likewise the best editions of such 
works; and not be contoit with chastening his taste, by 
reading every thing which is placed before him. In 
this Course we have endeavoured to make this se- 
lection fw the student; the subject, therefore, of Le« 
gal Bibliography can present but few difficulties. — 
New works are daily issuing from the press, and new 
editions of existing works, (often much improved,) are 
frequently published; of all which works the student 
miist not be disregardfttl: with but little expense of 
labour or time, he can accurately ioform himself of 
their character. 
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AMERICAN LEGAL BIBLIOGRAPHY. 

On the subject of American legal bibliography^ it 
may perhaps be well to bestow some attention. In 
oar twelfth note on the third title of this Course^ we 
have said something on the progress of American 
jurisprudence^ and particularly of the growth of the 
science as eyidenced by the numerous excellent judi- 
cial reports. In addition^ we deem ii; unnecessary to 
do. more than to enumerate the American books of re- 
ports to the present time. 

A LIST OF AMERICAN BOOKS OF REPORTS. 

Vermont. 
Chipman's Reports. 1 vol. 

Tyler^s Reports. From Jan. term 1800 to May term 
1803. 2 vols. 

MasMchusetts, 
Tyng's Reports. (1st vol. by Williams.) From Sept. 
1804<y to June 1809; other vols, from March 1806^ 
to — — . 10 vols. 
Gbllison's Reports. From May term 1812 to Nov, 

term 1813^ both inclusive. 1 vol. 
JSelfridge's Trial for killing Austin. Nov. 1806. 1 vol 

Connecticut. 
Kirby^s Reports. From 1788 to May 1788. 1 vol. 
Rcot^s Reports. From July 1789 to Jan. 1798. 2 vols. 
Day's Reports. From June 1802 to June I8O7. 2 vols. 

•Yew-York. 
Caine's Term Reports. From May 1808 to Nov. 
1809. 3 vols. 
42 
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Judicial Opinions in Mayors Court 1 voL 
Caine'g Caws in Erraor. Feb. 1801. 180*. 180S. S 

YOls. 

Ccdeman and Gainers Caaes. FroBi Apiil 1794 to 

Nov. 1805, botti inclnsive. 1 voL 
Johnson's Cases. From Jan. 1790 to Jan. 1803. 3 

vols. 

Johnson's Reports. From Feb. 1806 to b 11 vok 

Sampson's Report of the Catholick Question. Maidt 

1813. 1 vol. 
Sampson's Report of the Case of the Joumeymen 

Cordwainers. Dec. 1809. 1 v<4. 

Pennington's Reports. From May tenn 1806 to Fdi. 

term 1808. 1 vol. 
Coxe's Reports. Frpm April term 1790 to Nov. tem 

1795, both inclusive. 1 voL 

Pennsylvania. 
Dallas's Reports. From 1757 to 1806. 4 vols. 
Addison's Reports. From Sep. term 1791 to March 

term 1799* 1 vol. 
Binney's Reports. From 1799 to -— *— • 7 vols. 
Brown's Reports. From 1806 to .1814. % vols. 
Peters's Admiralty Decisions. From 1798 to 1807* 

S vols. 
Smith's Trial for murder of Carson. May 1816. 1 

vol. 

Marylani. 
Harris and McHeniy's Reports. From 1658 to May 

1797. 8 vols. 
Hall's American Law JournaL From Jan. 1806 to 

Jan. 1817* 5 vols. 
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Virginia. 
CalVfi Bepoirts. FroW 179/ to 1808: S vols. - ' 
WasMngton's B^poHs. ' Fhmi fall term 1790 to fall 

term 1796. S vols, 
fienning and Manford's Reports. From Oct 1806 to 

Oct. 1809. * vols. 
Manford's Reports. /From March 1810 to Oct 1810. 

* VOL.. ...:•,.,■ ..1 ) 

Gases in the : General <3o«rt of Virginia. From 1789 
to 1814. 1' vel; > 

J>hyiiHhi Carolina. 
GammerQn and Korwood^s Reports. From Jane term 

1800 to JuneteiTn 180^. 1 vol. r ,, 
Taylor's Reports. Frooi March 1799 to 180&. 1 vol. 
Haywood^fii Reports. FIciom Oct 1789 io 1798. 1vol. 

■ Bouth^ Carolina. 
Bay's Reports. 'Froip; 1783 to 1798, both inclusive, 

and from 1796 to jl^O^; both inclusive. 2 vols. 
Bee's Admiralty Repprt^. From 179S to 1808. 1vol. 

, Kentucky. 
Hughe's R^orts. 1 vol. 

Hardin's Reports/ From spring term 1809 to spring 
term 1808 inclusive. A vol. 

Tennessee. 
Overton's Reports. From Nov. 1791 to Nov. 1818. 
1 vol. 

Louisiana. 
Martin's Orleans Reports. From fall term 1809 to 
fall term 1810. 1 vol. 

Cranch's Reports in the Supreme Court of the United 
States. From Aug. 1801 to Feb. term 1814. 8 
vols. 
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A LIST OP WBITBR8 OK T||E PIYIL LAW^ THE LAW 0? 
NATIONS &C. W^O^B BiOGt^APHIES MERIT 4TTEH- 
TION. 



Aguesseau, Henry Frandfl d' 

Augustip, Anthpny 

Abreu, Chevalier de 

Aitzema, Leovan 

Bjmkershoek, Corneltui Van 

Baldus, de Ubaldii 

Baldwiiii Fnuiei^ 

Berth) Peter 

Barrere 

Bolanos, Juan de Hevia 

Bellui, Fetrinus 

Buddfens, John Fri|ncis 

Boxhorne, Marcus Zuerius 

Cocceiusy Henry 

Cocceiusy Samuel 

Ciqacius, Jamei 

Contius 

Crusius, James Andrew 

CuDKusy Gttlielmua 

CleiraCf Stephen 

Cynus 

Casar^s 

Duck, Arthur 

Docimius or Domitius 

Dumont, George 

Dumottlin 

Emengon, Balthazard Marie 

Freer, Marquardus 

Fabroty Charies Annibal 

GrotiuSi Hugo 

Galliani Ferdinando 

Godafiroi, James 

Gpdefroit Theodora 



Godefiroi, Denys 

Granswinkle. Theodore 

Oraviha, John Vincen^t 

Gronovius, John Frederick 

GentUis, Allieritus 

Gama, Ajitonio de 1 

Oothofredus, Dennis. 

Gibhalinus « . 

Habreu^ Chevalier d^ 

Hubcr, Ulric 

Hubn^r 

HeineccitM^ John Gotleili 

Hobbes, Thomas 

He^k^l, Balthazar 

Imoia, Johannes de 

Kurike 

Koch ' ' 

Leicherri, George James 

LoGc^nius, John 

f^abeo, Antistius 

Luenclavius, John 

Lampridi 

Leibnitz, William Godfrey 

Luzac, Blie 

Morisot, Claude Bartholomew 

Momac, Anthony 

Monochius, Jame^ 

Marquardus, Johannes 

Noodt, Gerardus 

Ompteda Henry Lewis, Baron 

Von 
Puflfendorf, Samuel 
Postlethwayte, Maladu 
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Papinian Salmasius 

Paulus Schelliog^FiMTeYaiider 

Froculus Sarpi, Peter Paul 

Pothier Targa 

P^cius, Julius Ulpian, Domitius 

Pontanusy Isaac Vjoetius, Joho 

Peckius, Peter Yoetius, Pau} 

Pereziiis, Anthony Valin, Ren^ Jomi .;.,;. 

Roccus, F^-anci^ Vinnius, Arnold 

Ranucci V^rwer, Adrifji . 

Selden, John Yattel 

Str4uchiu39 John Wolfius, John 

Straccha, Benvenuto Zentgrayias, John jps^chiui 

Santema, Peter Zazius, Hulric 

Struvius Zouch, Richard 

Stypm^us . Zjpseus, Francis , 

• • ' * 

Mte. .We refer the student^ for concise biogra- 
phical and bibliographical information of the civilians 
and publidsts above enumerated^ to Struvias^s Bibli- 
atheca juris selecta; Ferriere's History of the Romnn 
Law^ chapter xxx; Duponceau's Translation of Byn* 
kershoeVs First Book of Questiones .Turis Publici; 
Lempriere's Upiversal Biography; Evans's Transla- 
tion of Pothier on Obligations^ and Johnson's Trans^ 
lation of Azoni on Maritime Law. 

He vrill also find in many instances^ appended to 
the works of those writers^ some notice of their lives 
and productiohs. The Encyclopaedia Britannica; 
Bees's Cyclopedia; Bayle's Dictionary^ and the Bio* 
graphical Works of Fabronius^ D'Alembert^ Klein^ 
Adams^ Gezelins^ ftc. may be consulted with the cer-^ 
tainty of gainipg more extensive^) ple^sing^ and useful 
ipfonp^tiop* 
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A UST OF THE MOST EMINENT LEGAL CHARACTEBS OF 
ENGLAND; WHOSE BIOGRAPHIES MERIT ATTENTION. 



Alvanlej, Richard Lord, C. J. 

C. B.* 
Anderson, Edmund, C.J. C.'B. 
Bacon, Sir Francis 
Bracton, Henry de 
Britton, John 
Bridgman, Sir Orlando, C. J. 

C.B. 
Billinge, Thomas, C. J. B. R.t 
Bromdy, Thomas, C. J. B. R. 
Babington, William, C.J. C. B. 
Brian, Thomas, C. J. C. B. 
Brundnell, Robert, C. J. C. B. 
Baldwin, John, C. J. C. B. 
Brooke, Robert, C» J. C. B< 
Browi]fe,;A»apfty, C.J. C. B. 
Bank«^ Jolm, C. J. C. B. 
Bedingfieid, Henry, C. J. C. B.., 
Brampstone, Sir John, C.J,B.R. 
Blackstone, Sir William 
BuUer, Sir Francis 
Coke, Sir Edward, C. J. B. E. 
Coventry, Thomas Lord 
Comyns, Samuel 
Croke, Sir George 
Cheney, William, C. j. B. R. 
Cavendish, John, C. J. B. R. 
Cotte&more, John, C. J. C. B. 
Clopton, Walter, C. J. B. R. 
Chomley, Roger, C. J. B. R. , 
Crew, Sir Ralph, C. J. B. R. 
Catline, Robert, C. J. B. R . 
Doddridge, Sit John 
Dyer, Sir James, C. J. C. B. 

Chief Jaitice of the Court of ComnMm Pl<it. 



Danby, Robert, C. J. C. B. 
Dc Grey, William, C. J. C. B. 
EUesmere, Lord Chancellor 
Eldon, John Lord, C* J. C. B. 
Eyre, Robert, C. J. C. B. 
Erneley, John, C. J. 'C. B. 
Ellenborough, Edward Lord, 

C J. B* R. 
Fortescue, Sir John, C.J. B.R. 

Lord Chancellor 
Finch, Sir Heneage 
Foster, Sir Michael 
Fineux, John, C. J. B. R. 
Fitzjames, John, C. J. B. S» 
Fletmng, Thomas, C. J. B. R. 
Foater, Sir Robert; C. J. B. R. 
Frowicke, ThonalbC* J* C.B. 
Finch, John, .C» J. C. B« 
Godolphin, Sidney 
Grimestone, Sir tlarbottle 
Glanville, Ren^lf de 
Gilbert, Sir Jeffrey, Ld. Ch. 

Bar. of the Ex. 
Gawdy, Francji^ir <?. J. C. B. 
Greene, Henry«, jC. J. B. R. 
Gascoigne, WiiUam, C. J. B.R. 
Hardwicke, I'hilip Yorke, E. of 
Hobart, Henry, C; J. C. B. 
Heftth, Roberta J. C. B. 
Herbert, Edward, C» J. C. B. 
Hankford, William, C, J. C. B. 
Hussey, William, C. J. B. R- 
Hide, Sir Nicholas, C. J. B. R. 
Hyde, Sir Robert, C. J. B. R 

t dueflnitiee of tbe Covit of Kii«^ Beoek 
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Hale, Sir Matihew, C. J. B. R. 
Holt, Sir John, C. J. B. R. 
Jones, Thomas, C. J« C. B. 
Jones, Sir William 
Jenkins, Sir Leoline 
Jujo, John, C. J. B. R. 
JeSrejs, 8k George, C. J.B.B. 
Knjvet, John, C. J. B. R, 
Keljnge, Sir John, C. J. B. R. 
Kenjon, Llojd Ld. C. J. B. R. 
King, Peter Lord, C. J. C. B. 
Lister, Richard, C. J. B. R. 
l^j^ James, C. J. B. R. . 
Lee, Sir William, C. J. B. R. 
Littleton, Edward, C. J. C. B. 
Loughborough, Alexander Ld. 

Ld. Chan. 
Littleton, Sir Thomas 
Markham, John, C. J. B. R. 
Montague, Edmund, C. J.'B. R. 
Montague, Henry, C. J. B*. R. 
Majnard, Sergeant 
Morgan, Richard, C. J. C. B. 
Mansfield, William, Earl of 

C J. B. R. 
Mansfield, Sir Jame8,C. J.C.B. 
North, Francis, C. J. C. B. 
Nottingham, Lord Chancellor 
Norton, Richard, C. J. C. B. 
Newton, Richard, C. J. C. B. 
Norwiche, Robert, C. J. C. B. 
Portman, William, C. J. B. R. 
Popham, Sir John, C. J. B. R. 
Prisot, John, C. J. C. B. . 
Pemberton, Sir Francis, C. J. 

B. R« 
Parker, Sir Thomas, C. J. B. 

R. 

4 

Pratt, Sir John, C. J. B. R. 



Pollexfin, Henry, C. J. C. B. 

Praft, Charles, C. J. C. B. (Af- 
terwards Lord Camden.) 

Plowden, Edmund 

Prinne, William 

Rolle, Sir Henry 

Rede, Robert, C. J. C. B. 

Reeve, Thomas, C. J. C. B. 

Richardson, Thomas, C J. B.R; 

Jlaynsford, Sir Richard, C. J* 
B. R. 

Raymond, Sir Robert, C. J. B. 
Rm (Afterwards Lord Ray- 
mond.) 

Ryder, Sir Dudley, C. J. B. R. 

Spelman, Sir Henry 

St. German, Christopher 

Saunders, Sir Edmund, C. J. 

B. R. 

Scroggs, Sir William, C. J. B. 

R. 
Seaton, Thomas, C. J. B. R. 
Shareshull, William 
Saunders, Edward, C. J. B. R. 
Thornton, Gilbert de 
Talbot, Lord Charles 
Thorpe, William, C. J. B. R. 
Tresilian, Robert, C, J. B. • 
Thirninge, William, C.J. C.B. 
Treby, George, C. J. C. B. 
Trevor, Ld. Thomas, C.J. C.B. 
Thurlow, Edward Lord 
Yaughan, John, C. J. C. B. 
Viner, Charles 

Wray, Christopher, C. J. B. R. 
Willes, John, C. J. C. B. 
Wilmot, John Eardley, C. J. 

C. B. 

Wright, Sir Edward, C.J. B.R- 
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CtilEP JUSTICES OF THE COURT OP KING's BENCfl, 

From %Std Edward IIL to ihe present time. 

William Thorpe • . . Mich. Ten 8S Bdwaid 3 

Thomas Seaton 3S Ed. 3. 

William SharedhuU ...... 34i Ed. 3. 

Heniy Greene 88 Ed. 3. 

John Kny vet 48 Ed. 3. 

John Cavendish . . . East. Ter. SO Ed. 3. 
Robert Tresilian ....... 5 Richard! 

Walter Cloptpn 19 Rich, i 

William Gascoigne . . Mich. Ter. 6 Henry i 
William Hankford . . East. Ter. 8 Hen. 5 

William Cheyney 3 Hen. 8* 

JohnJuyn 17 Hen. 6. 

John Fortescue . . . Mich. Ter. 89 Hen. J- 
John Markham . . . Trin. Ter. 1 Bdwardt 
Thomas Billinge . , Hil. Ter. 19 Ed. * 
William Hussey . . . Trin Ter. 1 Richard 3 
John Fineux . . . Mich. Ter. 11 Henry 7 
John Fitzjames . , . Hil. Ter. 17 Hen. t 
Edmund Montague . . Hil. Ter. 30 Henry * 
Richard Lister . . . November. 88 Hen. 8 
Roger Ghomeley . . . March. 6 Edward 6 

Thomas Bromeley . . Mich. Ter. 1 Mwy. 
William Portman ....... Maiy. 

Edward Saunders . . . . . . . Maiy. 

Robert Catlyne . . . Hil. Ter. 1 Elizabetk. 
Christopher W^^ay . . Mich. Ter. 16 Eliz. 
Sir John Popham . . . Trin. Ter. 84 Eliz. 
Thomas Fleming . . Trin. Ter. 5 James 1 
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Edward Coke ... Mich. Ter. 11 James 

Henry Montague 14 Ja. 

James Ley .... Hil. Ter. 18 Ja. 

Sir Ralph Grew SS Ja. 

Sir Nicholas Hide . . Mich. Ter. S Charles 
Thomas Richardson ...... 7 Ch. 

Sir John Brampston • Eas. Ter. 11 Ch. 
Sir Robert Heath . . . Mich. Ter. 19 Ch. 
Sir Robert Foster ...... 12 Charles 2. 

Sir Robert Hide . 15 Ch. 2. 

Sir John Kelynge .•,... 17 Ch. 2. 
Sir Matthew Hale . . Trin. Ter. 28 Ch. 2. 
Sir Richard Raynsford Eas. Ter. 28 Ch. 2. 
Sir William Scroggs . Tri. Ter. 80 Ch. 2. 
Sir Francis Pemberton , Eas. Ter. 33 Ch. 2. 
Sir Edmund Saunders . Hil. Ter. 34 Gh. 2. 
Sir George JejBFerys . . Mich. Ter. 36 Ch* 2. 

Sir Edward Herbert 1 James 2. 

Sir Edward Wright . . Eas. Ter. 3 Ja. 
Sir John Holt . . . .April. I68i» 
Sir Thomas Parker • • March. 1709 
Sir John Pratt .... May. 1718 
Lord Raymond , . . Feb. 1724 

Philip York, Id. Hardwicke Nov. 17^3 
Sir William Lee . . • June. 1737 
Sir Budley Ryder . , May. 1764 
William Murray, lord^ 

Mansfield, afterwards> Nov. 1756 

earl of Mansfield ) 

Lloyd, lord Kenyon, . June. . _ 1788 
Edward, lord EUenborough April. 1802 
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CHIEF JUSTICES OF THE COURT OF COMMON PLiEAS^ 
Frvm, 1 of Henry IV, to the present Ume. 

William Thirninge • . Micb. Tcr. 1 Henry 4- 
Richard Norton « . Trin. Ter. 1 Henry 5. 
William Babington . • £as. Ter. 1 Henry 6. 

Jobn Juyn 14 Hen. 6. 

John Cottesmore • • • Hil. Ter. 17 Hen. 6. 
Richard Newton • . • Mich. Ter. 18 Hen. 6. 
JohnPrisot .... Hil. Ter. 27 Hen. 6. 
Robert Danby • . . Trin* Ter. 1 Edward 4. 

Thomas Brian 11 Ed. 4. 

Thomas Wood 16 Henry 7- 

Thomas Frowicke 18 Hen. 7- 

Robert Rede .... Hil. Ter. S2 Hen. 7 

John Erneley ........ 10 Henry 8. 

Robert Brudnell . . . Eas. Ter. 12 Hen. 8. 

Robert Norwiche 23 Hen. 8. 

John Baldwin 27 Hen. 8. 

Edward Montague . . Mich. Ter. 37 Hen. 8. 

Richard Morgan . 1 Mary. 

Robert Brooke ........ 2 Ph. & Ma. 

Anthony Brown 6 Ph. & Ma. 

James Dyer .... Hil. Ter. 1 Elizabeth. 
Edmund Anderson . . Eas. Ter. 24 Eliz. 
Francis Gawdy • . . Mich. Ter. 3 James 
Edward Coke . . . Trin. Ter. 4 Ja. 
Henry Hobart . . . Mich. Ter. 11 Ja. 

Thomas Richardson 2 Charles 

Robert Heath i »..,.. 7 Ch. 
John Finch 10 Ch. 
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Sdward Littleton . . Hil. Ter. 15 Charles 1. 

John Banks \ . 16 Ch. 1. 

Orlando Bridgeman ' . • Mich. Ter. IS Charles 2. 
JohnVaughan . • . . Trin. Ter. 80 Ch. S. 
Francis North . • . Hil. Ter. 26 Ch. 2. 

Francis Pemberton 84 Ch. 2. 

Thomas Jones 85 Ch. 2. 

Henry Bedingfteld . . Eas. Ter. 2 James 2. 

Edward Herbert 3 Ja. 2. 

Henry Pollexfin . . . May. 1689 
George Treby .... April. 1692 
Thomas Lord Trevor . . July. 1701 
Peter King (afterwards 7 q^j ^^^^ 

Lord King) 5 

Robert Eyre ..... June. 1725 
Thomas B/eeve • . • Jan. 173S 
JohnWilles .... Jan. 1786 
Charles Pratt (afterwards ^ 

Lord Camden) j ' 

John Eardley Wilmot .... 1762 
William Be Ghrey . . . Jan. 1771 
Alex'r Lord Loughborough June. 1780 

James Eyre Feb. 1798 

John Lord Eldon . , . . Nov. 1799 
Richard Lord Alvanley . June. 1801 
Sir James Mansfield . . . May. 1804i 
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A LIST Of THE LOBD CHANCELLORS^ LORD KEEPEHS, 
AND LORDS qOMMISSIONERS OF THE GREAT aEAL 
OF GREAT BRITAIN. WITH THE DATES OF THEIR 
RESPECTIVE APPOINTMENTS^ 

Fr&m the year 1530. 

1550. Oct. ^5^ Sir Thomad More - - • Lord Ch&ncello^ 

1 ^'\<\ Mflv 90 5 S^J" Thomas Audley - - l Lord Keeper. 
1533. May 20.^ afterwards • - - . 5 Lord Chancellor. 

1545. May 30. Ea|-1 of Southampton - - Lord Chancellor. 

1547 June 29 $ ^^^ ®*- ^®^"' afterwards ^ ^o . Keener 
^^^^••'"'^®^- i Marquis of Winton • - ^ l^m Keeper. 

1547. Nov. 30. Sir Richl^*d Rich ? : t . - J^rd Chancellor, 

1551. June 19. | ^'J^y^^"*."''^' ®'*'|"P ^ Lord Keeper. 

1553. Seftn.ff4s-;^^''^ ^i*? I "^^ «^-P*r- 

1555. Jan. 1. f^Sho" ?f Y?ric''''t - [l-rd Chancellor. 

1559. April 4. Sir Nioholi^^ Baeon - - Lord Keeper. 

1579. April £5* Thomas Bromley ... Lord Chancellor. 

1587. April 29. &x Christqpher I{att(|n * - Lord Chancellor. 

159£. May 29. Sir. John Pickering - . . Lovd Keeper. 

1 /;Qfi M« R 5®^''^'^®"'*** Egerton, M. R.? Lord Keeper. 
ADyo. May o. ^ afterwards Lord ElesmereJ Lo^d Chancellor. 

rSir Francis Bacon - - ") Lord Keeper. 
1616. Mar. 11. < afterwards V 

(^Lord Yerulam - r - • j Lord Chancellor. 

f Lord Mandeville - - } 

lats^ -ht -I J Duke of Richmond - - C t -j n • i-« 
1621. May 3. j viscount Pembroke - > Lords Commiss'rs, 

C Sir Julius Ceesar, M. R. ) 

1621. July 10. J '»5;|„JJlf*f^ »!.«''»? «*^Lord Keeper. 

rSir Thomas Coventry 1 

1625. Nov. 1. -j afterwards vLord l^eeper. 

I^Lord Coventry •? - - J 



1639. Jan. 23. Sir Thomas Finish i- * • Lord Keeper. 

1640. Jan. 2S. Sir Edward Littletim • - Lord Keeper. 

1645. Aug. SO. SirBichard Lane - - • Lord Keeper. 

1653. 5Car.IL Sir Edward Herbert - - Lord Keeper. 

rSir Cdward Hyde ") 

1657. Jan. 13. < afterwards >Lo|d Chancellor. 

(^Lord Clarendon - - - J 

1667. Aug. 13. Sir Prlando Bridgman - - Lord Keeper. 

l6r2.Nov. Earl of Shaftesbury . - - - Lord Chancellor. 

TSir HeneageFincU ,- p .1 I^rd Keeper* 
1 673. Nov. 17. < afterwards , . > 

(^Lord Nottingham •\' - J Lord Chancellor. 

r Sir Francis North . ,; 1 
1682. Dec. 13.<{ afterwards > Lord Keeper. 

t Earl of Guildford - - -J 

1685. Oct, 28. George Lord Jefferys - - Lord Ch^UM^llDr. . 

rSir John Maynard ^ - 1 
1688. < Anthony Keck • - * > Lords Commi^i'r^* 

(_ Serjeant Rawlinson - - J 

r Sir John Trevor - - - 1 .' 
1690. June. < Sir William Rawlinson - v Lords Commiss'rs. 

(^ Sir fieorge Hutchins - J 

rSir John Somers - - - 1 Lord Keeper. 
1693. March. < afterwards V 

(^ Lord Somers - - - - J Lord Chancellor. 

1700. The Three Chiefs . - * Lords Commiss'rs. 

1700. Sir Nathan Wright ^ - Lord Keeper. 

r William Co wper^ Esquire 1 
1705. Oct. 23. < afterwards vLoi-d Chancellor. 

t^Lord Cowper , ^ - - J 

■ 1 

(^Lord Harcourt - -» -* J Lord Chancellor. 
1714. Earl Cawper • - * - Lord ChaneeUor. 

fLord Parker "J 

1718. May 12,< afterwards iLord Chancellor. 

(^ Earl of Macclesfield * - J 

rSir Joseph Jekyl, M. R. - 1 

1725. Jan. ^Justice Kaymond - •* • vliords Commiss'rs. 

^Baron Gilbert . - . J 

1725. June 3. Lord King ^ . - . . Lord Chancellor. 
1733. Nov. 29. Lord Talbot .... Lord Chancellor. 



rSir Simon Harcourt - - 1 Lord Keeper. 
171 1. Oct. 19. i afterwards 
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CLord Hardwicke "I ' 

irs&.Feb. 21. -^ afterwardfl V Lord Chancellor. 

tEarl Hardwicke - - - j 

f Sir John Willes Ld. Chief 
1756.Nov,23. J j^S^l^^i^^^^^ / / / ^ Lords Commissi. 



• 

Lord Keep^. 



} 



Lord Gfaancellor. 
Lord Chancellor. 



Mr. Baron Smith - - 

Sir Robert Henley - - 

afterwards 
Earl of Northington - - 3 I^rd Chancellor. 

1755. July 16. Pratt, Lofd Camden - - Lord Chancellor. 

r Sir Sidney Stafford Smith, \ 

C Justice Alton - • • 

fBathurst, Lord Apsley 
1771. Jan. QStA afterwards 

(^Earl Bathurst - - - . 

177B. Jane 3. Thwrlow, Lord Thurlow 

SLord Loughborough, Chief ^ 
Sir 'willUm Ashhurst " [ ^"*« Commiss'rs. 
Mr. Baron Hotham - ) 

1783. Dec. 23. Lord Thurlow again « * Lord Ch^c^ellor. 

and resign^ Sie Seak 
15th June 1792. 

Tiord Chief Baron Eyre "> 
Sir William Ashhurst, one I 

of the Judges of K. B. and { t j r^ - > 
Sir John Wrison, one of the >^^^^* Commiss rs. 
Judges of the Common 
^ Pleas 

1793. Jan. 28. J ^^^^!^[''''t' !^'!'] ^o^d Chancellor. 
1801. AjHil 14. Lord Eldon, C.J. C. Pleas Lord Chancellor 



1792. June !$,< 
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AMERICAN LEGAL BIOGRAPHY. 

It is natural that admiration of tlie growth of legal 
science in this country^ should be accompanied with 
a desire of some acquaintance with its cultivators. 
If useful discoveries and inventions^ increase of learn- 
ings the spread of religion^ and the general ameliora- 
tion of society^ concern us as abstract facts^ they ac- 
quire additional interest when associated with a know- 
ledge of the individuals to whom we are indebted for 
their introduction: biography then must be a pleasing 
study; but it is likewise eminently useful: it is history 
teaching by example. The means of improving va« 
rious kinds of talent^ the success of persevering Indus-. 
try directed by integrity^ the deference^ honours^ and 
influence accorded to enlightened genius; the arts of 
rising in life^ are all forcibly and advantageously ex-^ 
emplified^ stimulating our ambition^ and guiding our 
footsteps. 

Law is a growth peculiarly adapted to the Ameri-^ 
can soil; It is^ perhaps^ not a rash assertion that no 
country for the same population^ ever produced in the 
space of forty years^ as many deeply learned and sci- 
entifick lawyers. The bar of every state in the union^ 
bas been distinguished by its legal Hercules. . Some 
of these luminaries have departed from us^ leaving the 
l>rilliance of their fame for our contemplation; others, 
from their meridian height^ now enlighten and warm 
us. Let the youths of the present day follow their 
paths^ and as the setting horizon receives those now on 
the ascendant^ may the culmination of those emerging 
from the dawn^ beat least as splendid as that to which 
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they have succeeded. The lives of such eminent Ame- 
rican jurists as have been published^ will no doubt be 
consulted with a national and professional interest: it 
were invidious to designate the many profound and 
accomplished lawyers who continue to adorn and en- 
lighten the bars of the respective states^ as the student, 
In the progress of his studies^ will become sufficientlv 
fkmiliar with their names. 



AUXILIARY SUBJECTS. 



TITLE 



PROFESSIONAL DBPORTfifEKT. 

[Under the preceding divisions of our work^ we 
have attempted to arrange for the student a choice yet 
extensive course of professional reading. Amongst 
the numerous volumes recommended^ (few indeed in 
comparison with the multifarious tomes of the law li« 
brary^) we make no doubt of having neglected some, 
with whose merit our reading has not made us ac- 
quainted^ while of others we may have spoken in the 
manner rather suggested by accidental prepossessions, 
^an due to their intrinsick worth. Under every dis- 
advantage^ however, of limited knowledge^ or incor- 
rect judgment^ we may reasonably assume to ourselves 
the merit of delineating an outline which^ however it 
Duay be partially altered by different taste^ or better 
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judgtitent^ must certainly prove better than the vague^ 
imperfect^ and injudicious course which is generally 
pursued. It was the wish of correcting this unprofi- 
table plan of legal education^ and of redeeming for 
the student many hours of vain and desultory labour^ 
in a study sufficiently arduous with all the aid of me- 
thod and selection^ that engaged us in the present 
undfirtaking — ^an undertaking which must be perfor* 
med very ill indeed^ not to be productive of some be- 
nefit. It is sufficiently apparent from the tenour of 
the observations scattered through the fwegoing pages^ 
as well as from the nature of the work itself^ that 
while we desire to suggest every encouragement to 
students^ we would offer no hopes to the indolent and 
the superficial. Regarding law as a science equally 
venerable from its objects^ and noble from the inge- 
nuity and mental expansion employed and excited in 
its acquisition and practice^ we eagerly desire to see 
its shrine unprofaned by knavery and ignorance^ and 
its retainers not more eminent from the importance of 
their functions^ than from the honesty and skill with 
which they discharge them. It is true we do not ex- 
pect that this can ever happen; it is incident to the 
best things to be the most perverted; and while we 
may admire and emulate the portraiture which the 
votaries of law have been fond to appropriate to its 
professors^ we must be content to see its dignity often 
debased by the ignorant^ and its liberality by the mer- 
cenary. At the same time there are many, we flatter 
ourselves, who, prompted by an honest passion for 
distinction, not less than by the hope of emolument, 
will enter on the study of our favourite science with 
the spirit and the views we have attempted to inspire; 

444 
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who conceiving of it far differently than as of a coH' 
fused and arbitrary mass of dictums and decisions^ re- 
gulated by no principles^ and reducible to no order — 
as a mean of subsistence degenerating into dra^^ry 
from the unscientifick and mechanical manner in which 
it is often pursued^ and for the most part more disre- 
putable^ indeed^ than a mechanical pursuit — will de- 
sire to consider its philosophy and reason^ and will re* 
ceive with pleasure every attempt to facilitate their 
progress by the classification and selection of their 
reading. He, indeed^ who has bestowed on law tliis 
kind of consideration— 'Who has contemplated it ori- 
ginating in. the first principles of nature and society; 
ever modified by circumstance^ yet ever constant to 
those principles; ever changing its particular direction, 
yet never swerving from its general and inevitable ob- 
jects, the good order and felicity of mankind; he toO; 
who has exercised his genius in discerning the nume- 
rous modifications^ combinations, and distinctions of its 
principles^ the infinite number of cases seemingly alike, 
yet widely dissimilar, and all the subtile niceties which 
seem peculiarly incident to these studies^ has not only 
been employed in the most noble and useful of humaft 
sciences, but has pursued the best discipline for invigo- 
rating his intellect, and enlai^ng hb capacity for all 
other profound and useful learning. We do not won- 
der, therefore, at the partiality of those who remem- 
bering, in addition to the elevation of its objects^ at 
once the learning and the skill, the patient research, 
and the subtile genius, the drudgery and the enterprise, 
the laborious lucubrations and the ready adroitness, 
which seem requisite to form the accomplished lawyer, 
are disposed to exalt it above every other art and sci- 
ence. 
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It is not our purpose^ under the present title^ to en- 
large on the manner and conduct which should distin- 
guish the guardians of the laws of the land^ and the 
champions of the rights of their fell<iw-citizens. We 
have but seldom^ in the course of this w^ork, under- 
taken to point out what the law is^ our chief province 
being to designate where the law may be found. Un- 
der the present division^ therefore^ of our subject^ we 
would by no means be understood as having engaged 
in the responsible task of defining the conduct of a 
lawyer^ in his various professional relations^ best 
adapted to advance his interests^ and maintain the 
dignity of his profession. We believe that^' in most 
oases^ enlarged knowledge and noble $tudie8 exercise 
so happy an influence on those who have addicted 
themselves to them^ that treatises and precepts on 
manner and conduct become comparatively unneces- 
sary to such ininds; while to others they are either 
unintelligible or useless. The very acquisition of li- 
beral knowledge supposes the acquisition of liberal 
ideas; so that^ in most cases^ the possession of intel- 
lectual power begets ^correctness in its application to 
the purposes of life^ and the tcientifick mind is always 
supposed to derive^ from the complexion of its pur- 
suits^ more correct^ more enlarged^ and more honoura- 
ble viewS| than one-of more circumscribed knowledge. 
Under the influence of these sentiments, we feel less 
solicitude for the works which we shall have it in our 
power to select on this topick; especially as the stu- 
dent will ever bear in mind^ that notwithstanding the 
word law is of comprehensive signification, lawyer 
is still more so;, embracing the richness and solidity 
•f learning, the profundity of wisdom^ the purity of 
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laorals^ the soandnegs of integritj^ the oroaments of 
literature^ the amiableness of urbanity^ the graces of 
modesty^ and^ generally^ the decoratknig and ameiii* 
ties of life. We have therefore, under the present 
division of our Course, designated a few works calcu- 
lated to augment the student^s acquaintance with Us 
own mind and heart, and furnish him with rules for 
the regulation of his conduct, either as it respects tbat 
decorum of manners which maintains ^^with an even 
balance the dignity betwixt ourselves and others;" 
prudence in every vicissitude and relation of life; or 
the judicious use of the means best adapted to ad- 
vance his private fortune, orparticular vocation. On 
'these topicks, denominated by lord Bacop, Converm- 
tion^ the Doctrine of various occasions^ and the M 
of rising in life^ the pep of genius and of virtue have 
been industriously and efBciently employed; but on 
the peculiar duties and condupt of the lawyer, little 
that is valuable, has been written. In conclusion^ we 
liave added some observations on points connected 
with the conduct of law studies, which cpuld not with 
propriety be introduced elsewhere. Neither in the 
General nor Particular Syllabus have we mentioned 
ihem as a branch of this work; they are therefore to 
be regarded as an Appendix, which we hope will be 
found to contain some useful remarks on several very 
important and interesting subjects.] 



1. Bacon "De Augmentis Scientiarum.'' [Sec 

lion xxiii. xxiv. xxv. Shaw's translation.] 

t. Burgh's "Dignity of Human Nature." [Book 



i. part i. The first four sections and sec- 
tion xvi. of part' S, book ii. sec. viii. and 
book iii. sec. ix.] 

8. Rochefoucault's ^'Maxims or Sentences." 

(M)te i.) 

4. Watts on "The Improvement of the Mind/' 

(:Nbte S J 

5. Gisborne's ^'Inquiry into the Duties of Men»*^ 

(M)te B.J [Chapter ix. ^'On the DuiUi 
of the Legai Prcfession^'' page 831 to 416.] 

6. Edgeworth's *^Es8ays on Professional Ed- 

ucation." [Chapter vi. page 318 to 41 o; 
London 1812.] (Kote 4^.) 

7. The twelfth book of Quinctilian's "Instir 

tutes of the Orator." (Kote 5.) 
^, '^Letters on the Study and Practice of the 
the Law." [Letter 35. ''Study of Phu 
losophy.'' liCtter 86. ''OflntegrUy.'' Let* 
ter 37. "Of Urbanity.'' Letter 38. "Of 
Modesty" Letter 39. "Philosophy Use^ 

ful, i^c."] (Note 6.j 

9. "The Barrister.*' (Notel.) 

10, Evans* Pothier on Obligations {''OftheEx^ 
amination of witnesses'' ^ vol. section ix. 

p. S23.] 

il« "Considerations on the viva voce examioa** 
tion of witnesses at the English Bar,*^ 
(J>fQte 8.) 
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NOTES ON THE FOURTH TITLE OF AUX- 
ILIARY SUBJECTS. 

{jy^otei.) Bochefoucault's Maxims. Such works 
Bs this and the two preceding, (among which the sta- 
dent will not forget the wise and sententious ^^Pro- 
verbs of Solomon/^) force their practical philosophy on 
the mind more powerfully by short and terse maximsi 
than bulky treatises of ethicks. Burgh is a sensible 
and well known writer of this cast. Bacon^ in his 
^^De Augmentis Scientiarum," proposes to reduce self- 
folieyy or the art of rigivg in lifej into a regular sci- 
ence^ and has given his reader many pithy maxims on 
the subject. To Rochefoucault it has been objected, 
that his views of human nature are rash, and his prin- 
ciples ungenerous; the young mind does not easily ad- 
mit his unfavourable representations of mankind: yet 
he is a happy man, who reaches old age, and does not 
esteem this celebrated writer much more a painter than 
a caricaturist. 

(JWte S.) Watts on the Improvement of the 
Mind. Among the numerous excellent works of Dr. 
Watts, none has been read with more pleasure and im- 
provement than the present. It was his singular me- 
rit to raise out of chaos an orderly and beautiful sys- 
tem of logick, freed from the subtleties and learned 
jargon of the schoolmen; and in his treatise on the Jm- 
ptovement of the Mindy be has displayed the same 
dislike of pedantry and useless refinement. In this 
work the student will find the soundest rules for the 
easy acquisition of knowledge. These rules are de- 
duced from an intimate and philosophical acquaintance 
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with man; and fbrm a meUiodical and adniihibk sys- 
tem^ Which^ if strictly pursued^ cannot fail to infdse & 
spirit of inquiry and observation^ and to regalate and 
strengthen the faculties which they require. Dr. John- 
son^ in his life of Dr. Watts^ speaks of this book with 
great respect ^^Few books have been perused by me 
with greater pleasure than . his Improvement of the 
Mind} of which the radical principled may indeed be 
found in Locke's Conduct of the, Understandingf but 
they are so expanded and ramified by Watts^ as to con- 
fer on him the^ merit of a work in the highest degree 
useful and pleasing. Whoever has the care of in-^ 
structing others^ may be charged M'ith deficiency in hii 
'duty, if this book is not recommended*'' 

{J\rote 3.) Gisborne's Inquirv. There is much 
useful and highly interesting information in this chap- 
ter, on many of the important duties of the lawyer and 
judge. The author commences with a vindication of 
the legal profession from numerous dishonourable im* 
putations, and shews them to be founded in prejudice 
and errour. Like Quinciilian, he inquires into . the 
kind of causes in which a lawyer may justifiably en- 
gage, and treats of the knowledge^ habits, disposi- 
tions, and morals generally, which should claim his 
particular regard. His duties prior to, and at the 
trial of causes, are pointed out, and reasons given why 
he should not early engage in publick employments, 
particularly as a legislator. The peculiar temptations 
and duties of the parliamentary and crown lawyer are 
next treated of, and many sensible observations are 
made on the highly responsible office of a judge. The 
whole is comprised in a small chapter. 
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(JWf^ 4:) Siigbwobth's BssiAirg &c. in titocliap- 
ter itt thb work ^f the Prafessioii of the Law/' there 
dn many excellent thoughts on the diseq^line and edu- 
cation of law fitndentg. We are happy to find the 
sentimentti which we huve expressed on these points, 
in different purts of this Gonriie^ corroborated by so 
judidotts a writer as Mr. ^Bdgeworth. He insktB on 
the lawyer's induction to ^neral litemtnre; on the Be- 
<hes8ity of method; the usefnlness of log^k; and the 
propriety of knowledge of common characters and al- 
fiiin. In his remarks^ als0^ on the examination of 
witnesses^ and on the uselessness of the asual long ap- 
prenticeships in law offices; in his observations on 
legal memory^ and his admiration of Mr. Bentham^ we 
entirely agree with him. This^ and the preceding 
e|«pter in Oiiftmme's inqniry^would occupy the stadent 
bat a conple of hoars; and should not^ by any means^ 
lie neglected. The works^ ' no doubt^ are in most of 
the publick libraries. 

{Mhte 9.) The twelfth book of Quinctiliak 
&c. In the second title of Auxiliary Subjects this 
justly celebrated work has been recommended to the 
student^ and we doubt not will be read with no less in- 
terest than improvement. To the twelfth book, how- 
ever, we desire to attract his particular attention. The 
author, after having educated his orator in all the lear- 
ning of his art, proceeds in this concluding book to en. 
force the necessity of good morals^ and prescribes some 
rules as essential to his certain and durable success. 
He ingeniously maintains that there can be no efficient 
eloquence, unless the speaker be an honest man; points 
out the species of knowledge best calculated to im- 
prove the heart, and consequently to advance the ora- 
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tor's skiff 1ft the aft df dp^alkiiig^ d^sigaaltea thfe parti- 
cnlat di^es4«oiis of thfc (Wind whteh stodld b^ esp^. 
c»lly ^liltivfttedj fej>(«fc^ of tto period ta trkfch tkc 
oMtdf skoiild i^ottmiKfe kid (»re«i^ exariiines tk^ dif- 
Actflt fii^stkms wMeb arii^ as to tke kitid 6# caas^ 
whicb au oratoi^ is jastMiid itt adtecating^ and his coti- 
duct ill tkeir managem^Bt; dwdls On Ik^ matters v^iAdk 
he «;boo}d p^ci^tly negaM ifi gtuiying kls eaudes^ 
and particulaf ly ikose ikings wMck ke should oks^ire 
itt pleading them; and ooiicludes with some ttmtaks 
<m the various kinds of oloquence^ aifd tke adiftion of 
ciack species to tke pAr^ulai^ canine. 

(JVdte ft) L<iTTB*# ON THE SrUDt A»© Pft ACTICE 

&c. We fcate' fiot Fec6i»nhended tke wkole of tkis v&^ 
katte^ tkoidgk it kas ke<m muck spoken of. It kscAne^ 
fifntes written trJIk e1o»q[«*nce and spii4t^ but abocnJds> 
we tkiftk^ in ve^M&ge fiirdrigke^t. Tl^ letters wkick 
we kare ^esignated^ and tkose on eloqtienibe are tke 
best in the volume. We are reluctant to believe that 
a book so wordy^ tedious, and declamatory^ is from the 
pen of sir James Mackintosh. 

(J\rote 7-) The Barrister. This is a charming 
and instructive little volume^ manifestly the production 
of a man of law and of literature^ and the offspring of 
an accomplished and reflecting mind. It is impossible 
to read this work without catching a portion of that ho- 
nourable spirit which guides the pen of its autlior. The 
philosopher^ the orator^ and the gentleman should be 
intimately blended with the lawyer, to constitute that 
character which it is the desire of tlie Barrister, and 
the humble attempt of this Course, to form. 

{J\rote 8.) Considerations on the viva voce 
Examination &c. This sensible essay, on a highly 
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usefal topick, is appended to a work called Deinology^ 
by Hortensdtts. Scarce any part of a lawyer's profes- 
sional duty requires more skill and delicacy of man>ge- 
ment, than the vim voce examination of witnesses, 
Great knowledge of the human character, the art of 
adapting his manner to its varieties, penetration, equa- 
nimity, amiableness, firmness, clearness of expressioB, 
&c. are requisite in extracting the precise truth from 
witnesses; and it is one of those arts on which a law- 
yer's success or discomfiture frequently depends, inde- 
pendently of the intrinsick merits of his cause. It is 
an art, in which there may be a considerable display 
of genius; and often morp strongly commi^ids the ad- 
miration of intelligent observers, than elaborate nnd 
/eloquent speaking* The ninth section of the second 
volume of Bvans's Pothier is recommended by us in 
this place, chiefly on account of some useful observa- 
tions on this topick, addressed to young practitioners 
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"Brcvitas Memorise Arnica.** 



It has ojften been a question whether the legal stu** 
dent derives from the practice of taking notes any so- 
lid advantage^ and one fully commensurate with the 
necessary expenditure of time. A solution of this ques- 
tion can only be found by first cdnsidering it as ap- 
plied to the usual manner of taking notes^ which is 
founded on no principle^ and regulated by no rule; 
and secondly^ in reference to the most methodical and 
scientifick modes by which such a practice may be di- 
rected. We have no hesitation in saying that a stu- 
dent would do better never to make a note, than to in- 
dulge in the customary mode; and, on the other hand, 
that there is no auxiliary so powerful, or so duraWy 
advantageous as noting, when properly regulated. 
That species of note-takiiig which consists in transcri* 
bing nearly all which a student reads, and which, like 
the practice of some lawyers in noting the testimony of 
witnesses, presents the whole^ with all its wordy and 
immaterial appendages, is surely a great waste of 
time. 

Common-place books, as to their matter and method, 
should vary with the progress of the student; for that 
which is highly proper for him who is advanced in his 
studies, would be altogether unsuitable to the mere 
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tyro. In detenDining, tberefore^ on tbe utility of this 
practice^ the student must be presumed to follow the 
most advantageous method; in which case^ we do not 
doubt the justness of an affirmative answer. 

It is a law of our nature that those impressions 
which simultaneously affect tbe mind through the me- 
dium of more than one sense^ are more vivid and last- 
ing^ than where only one of the senses is excited. 
Writing is a species of touchy and is an act which^ 
from the time a^ attent^n necessa^rily reqiiirf^d^ qmst 
t^e favourable to tb^ memory: Besj0^ this; tbere is a 
pride in our nature which revolts at the s^rviljs tran- 
scription of whiit )s not und^*stoo4; t^e student^ th^re- 
fore^ will be stimulated to additional inf i^iy^ f^4 hb- 
til be has sufficiently investigate^ the sutigfclfcy judl- 
f^iously \o a]t>ri^;e bis author^ or extract tbe sul^f^bi^fifji 
)ie will not Yec9rd it in fai^ note book. Tbe ol)9ects of 
noting are two; first, as a means of impressuig tofaw- 
ledge on the mind^ by selecting and extni^ng frem 
much that which is valuable, and aecpniljf the pos- 
session of such a digest as may be frequently resorted 
to; which digest, being tbe work of the sjtpdl^iit him- 
self, carefully and judiciously selected from an in^te 
variety of authors, and methodically arranged, npkust 
be familiar to him, and can be examined by bim wifl^ 
more facility, for the solution of an occasional doubt, 
ftan perhaps any other work. In order to accom- 
plish both of these objects, with tbe least expense of 
time, and with an assurance of freedom from the plau- 
sible objection that <^wbat is committed to paper, is but 
seldom committed to tbe mind,'' we shall present to 
tbe student our opinion as to the different t^ds of 
note books proper to be Ufed; the qtief in w)|iiQt^ tbey 



iMlM^ dkftft npi m% tiM fttitealiar metttodrto be 

from the rudi||i4li^$ pf my ntmWB, to that eompkte 
knowledge of it which leads to refinement and cen- 

fiWP^ tQ t^t: iiK^}leD<9iil yimm whioh^ wUIst It pife^ 

sents the science with all ^ .harmonies^ amplifies all 
its defects; the inquirer must perceive the necessity of 
^apl^pg iQ ^tijok 9t«ge of hiii ptci^em, a mode ef fn- 
T6iti^t}QP| HQd:^ n^etlK»d of yeqordi^ ite resuUs^ best 
imitpd to ^e pari^lai^ tsitate of meute^l improvenxiit 
TUs viei|F iif th^ sfibj^ist i& ib^ result of expertence^ 
«nd is. f0%iu«4i%ft by tbat ^ |^*^ reasofiing^ wbich 
pr^^BM i^lf K^d^ywjf we[ 1irbi» maturely refledis on 
it, 9wi6.i iieifbiip#> mqy tUoi: that this is. imp^^ 
1(9 a ^ftfUi^ fK^lOe^t KH aiP /^ scienlifi^k iaiportanoe^ 
And atte9p&ig to fasbion m primoiples that whieb 
j^ild yaisif wUb the taste or M^bim of ttie student. 
We tbiik HQt: tbe simplest things in Ijfis lose none of 
^ir yalue by giving to tben^ thikt philosophy which 
veally be^o«g« to tbem; and n^biidg should be deemed 
trifling which i^lnA^ to ^q ecomrmy of time^ improve- 

w^ui in \myfh4&y aud the gi^eral benefit of students. 

We shall^ tborofore divide note books inta the ei^ht 
following kinds^ tl^ nature and use of which we sfaall^ 
in ik^it Q^Wf proceed to explain. 

i* Note Book of E^ccejitkMis to General Principleji, 

d* Note Book of Abridgment of Statute Law. 

9L N^tf^ Bot); of Hemaricable Gases Modified, 
SiQHhtedjL or Denied. 

4t Note Book cf Leading Cases. 

0. N^ Book of i;ju€Qmnom Title*. 
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; :«. Kote Book o{ (M^iteir Dieted ud Bei&afkable 
Sayings of Distinguished Judges and Latryers. 

7- Ncrte Book of Books Approved or Condemned. 

a. 'Note Book of Doubts and Solutions. ' 






1st. KOTB BOOK- O^ EXCEPTIONS TO G^tUhls P&IKCI- 

-•' -- Pi.BS. •■•."••• 

The substratum of ei^ty scieacie cofidists ct eertaiu 
elementary rules or first j^rinciples^ Whioh as they are 
generally the pure dictates of reason^ and short and 
simple in their phraseology^ find «n easiy access to the 
mind. These rules are necessarily numerous^ and^ 
with their exceptions and illustrations^ constitute the 
entire leaning of any science. Principles^ owing to 
the universality of their' expression^ their reason^ and 
aj^lication^ glide almost imperceptibly into the mind> 
and being once seated in the memory^ seldom or never 
abandon it. That which is once forcibly impressed on 
the understanding, because fully comprehended^ is not 
liable to forsake us; hence those rules which have been 
repeatedly tested by reason^ and successfully applied 
to an infinite variety of cases^ and finally adopted as 
principles^ have a particular congeniality with the mind, 
a.nd are welcomed to the memory as the offspring of 
philosophy. But exceptions have each a peculiar rea- 
son^ requiring a special act of memory^ and they sel- 
dom enter the mind so freely^ or remain so willingly as 
gweral rules. In the case of principles the memory 
is often merely passive^ but exceptions generally call 
on the active memory. A notebook therefore^ which 
records exceptions, answers a double purpose; for as 
an exception proves the rule, a record of exceptions 
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must necessarily be a depository of the principles or 
rules. We conclude therefore that the proper subject 
of a note book is exceptions^ and not general rules. 
Exceptions limit the note book to a. moderate size; and 
as they are dependant on peculiar reasons^ and ar^ 
more liable to change than general rnles^ they require 
some adscititions aid to establish them in the memory. 
The titles of this note book should be alphabetically 
arranged^ and the law points^ for the sake of reference 
from one to the other^ should be numbered. We shall 
state the mode of keeping this note book^ and by way 
of example^ (under the letter B^) shall arrange the ex- 
ceptions under their respective titles. 

Example of Jfote Book of Exceptions to General 

Principles. 

Baron and Feme^ 

1. FemerCovert may sue and be sued as feme-sple in the folr 
lowing cases: 1. Bj custom of London, if she has traded there 
by herself, and is sued in the courts of that city. 2. Where baron 
is perpetually banished. S. Where transported for a time, and 
contract was made before the expiration of this period. 4. Where 
the time has expired, but baron has not returned. 5. Where ai| 
alien husband deserts the country. 

2, Baron and Feme may testify for or against each other. 1. 
In case of high treason. 2. Of personal violence on the wife, or 
threat Audley's case, 1 Sta. Tri. 265. Penn. r. Stoops, Adti. 
Rep. 381. Lady Lawley's case, Bull. Nisi Prius 287. 5. Incase 
of wife de facto^ as where husband is indicted on Sta. S Hen. 7« 
for forcible marriage, or where for bigamy. 4. Wife of bankrupt| 
touching his estate, by Sta. 5, Geo. 2, Cap. 30. 5. In civil ac- 
tions where neither is a party, the wife is a good witness to disy 
charge one of the parties to the action, by charging her husband^ 
^ in Williftms v. Johnso^, 1 Stca. 505. * 
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t. Breach ne^d not. be assigned. 1. ^^'her« bond is for pay- 
ment of an entire sum in gross. ^. In case of* bail bonds. 3. Of 
iMmds giren to the Itrt-d chancett6r, fty p^titibni rig creditor. 

» * 

BSih ef Ewehangs. ' 

« 

* 1. ThougK drawee bad no effects in drawee's bands, from the 
date of the bill to its maturity, notice of non-acceptance must be 
giren to Vim. J. In c*se of icceptjlnces on the faifh rf cofasign- 
nuarife from the inmt^ not oome t<it hatdi^ 1 Bo6. & TM. 655. 
3r AceepiMfts c>n tHe jgi^mad #f fiiir mei^cantilfe nf^eemeats, 7 
Cast. a59. 3^. Of a bill drarwu b^ an agent oa bia prmcipalr 3 
Bos. & Pull. £39, Clegg V. Cotton. 

The abQve will be sufficieot to evince the utiUi^r ^ 
this species of note bpok. In No. 1 of title ^^Baron 
and Feme'' the student will ^adfive exceptions to the 
general rule that £&ne-eoVeri iCienilbt sue^ or be sued as 
feme sole. These exceptions at once suggjBst the ge- 
neral rule^ which therefore need not be set down. In 
Ko. 2 of same title^ the general principle that neither 
in civil or criminal cases can husband and wtfe testify 
either ibr or against each oihWy is discloiied by the ex- 
ceptions; which^ resting on a reason peculiar to each, 
are not easily remembered. Under the title ^^Bond/' 
are given the three exceptions to the general rule thal^ 
in declaring on a bond mth a candUwn, plaintiff aiust 
state the conation and ai^sign tker breach. It is easy 
to remember this rute; but the exceptions do not rea- 
dily occur. 

In some cases the student will find exceptions to such 
rules as are themselves exceptions to the gi^neral rule. 
This occurs in the exceptions stated by us under the 
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Me ^^flLHfli of fexehange.'' The general rule is, 
tbftt ^% htMtr cff a MH must give notice to the drawer 
of the dfafwee's non-acceptance." The exception is,, 
that ^4t is not' necessary to give such notice where 
drawer had no effects in drawee^s hands from the date 
of the bill to its maturity:" but* on this exception the 
stttttent wiH perceive engrafted the three exceptions 
noted by us. When such a case occurs, it will perhaps 
be attended with some utility to place an * before the 
number, as we have done in the above example. 

Thfe note book may be commenced when the stu- 
dent arrives al the third title of this Course; for in 
reading the preceding matter, we think the student had 
better have no regular note book. He may occasion- 
ally set down his views or doubts, but ad a practice 
we would discourage note-taking until he has acquired 
something of a legal mindy by a cursory view of the 
great' ofi^UneB of legal science^ 

Sd. NOTE BOOK OV STATUTES ABRIDGED. 

Another very suitable species of matter for a note 
book is the substance of statutes. This book should 
comprise a concise abridgment of all such important 
En^tsh statutes as are known, or presumed to be in 
force in the state in which the student contemplates to 
practise. Statutes are always exuberant in words, so 
that much time and attention are required to extract 
their meaning. It will, therefore, be found a very pro- 
fitable exercise, in the course of a student's reading, 
closely to abridge every important section of such" sta- 
tutes, and to give these sections the same ammgemeni 

4« 
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as iu the originaL - These ^mniBUies wfll: be fend 
bigUy useful to the student through the whole course 
of his readings and will <rfkeu save him much labonr in 
his practice. Although considerable time^ and close 
application are requisite to the completion of such a 
note book^ we doubt not thai^ eventuaQy^ it witt be 
found that much time has been saved. li may per- 
haps be said^ that it is the only mode in which statutes 
can be well understood and established in the ndnd; 
for they cannot be abridged without more than ordi- 
nary aUenti<m; whereas^ unless a person has a veiy 
special object in reading a statute^ the mass of verbi- 
age in which it is enveloped^ is apt to occasion a hasty 
and cursory perusal. This species of note book, there- 
fore^ efPects three important objects; firsty it prevents 
a habit of negligently reading statutes^ and accustoms 
the student to bestow on this branch of law an early 
attention^ commensurate with its ^reat importance;- se- 
condly ^ it much facilitates his progress in other depart- 
ments of law; and as it early impresses on his mind 
an acquaintance with important statutory provisions, 
he contemplates the law as a progressive and impro* 
ving science^ and necessarily directs his attention to 
existing imperfections^ and the various modes of re- 
medy; he compares the common law with the statutoiy 
amendments^ and views the whole^ not as the arbitrary 
mandates of an unmeaning legislator^ but as a system 
growing out of necessity^ and resting on principles. 
Thirdly y such a note book ably executed^ saves much 
time in the future prosecution of legal inquiries. 8ta- 
tutesy with all their plenitude of wordy expletives^ can- 
not be reperused on the occurrence of every doubt^ but 
if their substance has been well extracted^ a glance of 
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tke eye over a statute thus abridged^ iri!l bftfen atibi^d 
mon informatioB than could be gained iii btftf a!u hour^^ 
attentive reading of the original. The entire force oiT 
these observations can scarce be comprehended^ except 
by tbose who have experienced the nuttierous diftcul- 
ties to be encountered in the prosecution of legal inves- 
tigations^ especially those which arise out of statute 
law; and wlio have found the great waste of time pri- 
sing from the want of proper aids; and the wonderful 
difference between the use of method ajidjoertain faci- 
lities^ *and the usual mode in which stiidenAs prosecute 
their researches. ! . f 

In this undertakiiig/the stndeiftt shotild'^articularly 
attend to the distinction between retrb$pBCttve^ expla- 
natorg^ and declaratory istatutes; some'^eing merely 
declaratory^ some < explanatory^ and oth^i;s both. He 
should likewise ^tJ^Ai to the j9peis»tiailiof statutes 
wMch revive suek as had^ expired^ of thpse which re- 
peal declaratoiy^ and ^those whieh repe&l repealing 
statutes. In all of thc^l^c leases the studeifit' should re- 
card the different modes of construction suited to each| 
and as an appendix to his statute note !lt)oqk^ he should 
insert all important points of consti^ucjUoQ^ which have 
arisi^ on the diffwent ^species of statute. This appen- 
dix should refer to the statute abridged^ and this, in 
turn, to the construction &:c. in ^tfae appendix. The 
kind of statute, whether retroactive^ eos^planatort/^ de- 
elardtoryj repealing^ reviving^ &c. should be designa- 
ted by a mark; as for example: retroactive by \, ex- 
planatory by *, declaratory by % repealing by ||, re- 
viving by j:, &c^ so that these distinctive- marks may 
at once declare an imxK)rtant quality of the statute; for 
it will be found upon looking into the example of th^ 
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important. ,/ 

• ^..' . . • '■• ' 

Example of i^pte Book qf- Statu^ ^tbri^g^H. 

F 

FINE.. No. 4. FreanMe^. Last cUnae of stiMbnie Oe 
frS^(i!L«<h^ tiuibus levati^ 27 Ed^ 1. viz, "Fines shall be-openlj 



■ I • 



I tf 



7.N0. i,%3,4. ''^^^ twice a week after the discretion of the justices, 

'-'in the mean time all pleas to cease. Fines should 

' ; ' be of tfafe greatest strel^gth for the avoidance of litrifes, 

and be final as formerly, bat now ttsed tile eittttiury, 

io{tlW;^vf«s^ 4ffoul|)i^.Qf Ik4» Id^ 

.•^1^,9^^^ §1. FiAi^, af^r ^agrMiec}, aif^.to be 

xe^d and op^nlj proclaim^ ii\ ^ourt id the s^ineand 

* three following terms'^ ^four days in each, ' duriqg 

'iirhic*h'k1l pleas to cease/' §2. After proclamation, 

>Fllf«^tehi'|M fffnott^s bbft'ptfnc^ atidstrangetB,ex- 

Ifi^w, ifM^' non^ioimf^ fQol l^ng pmrtiis^ iB. 
^^jph r^t, title^ cUimt|U[)d int^oest, ^ ^j «^ ex- 
,eept parties, hath, when Fin^ i^ engrossed, is ^aved 
to fiim and his heirsr, ^f ,he or they pursue such right 
8tc. by action or lawful entr^ within j^t?e years after 
proclamations. § 4. iSuch action, right, &e. as shall 
^st'gt&w, remain, descend, 0PCM^^et*«LH«tiMr per- 
fpiil ^ifi^ the Finft » f qgfvsaddiaad . p»Kte|l»ed, hf 
force jpf f gift in tail or oi^i^^^ai^ l)f/br» tho Fine 
levied, is saved to them^ tf th^ pursue th^ actiox, 
right, &c. within five years after such action, ri^t, 
&c. accrued, descended, &c. in which case action 
will lie against the pernor of tiie profits* § 5. 
F«ifie covert, non-»compos, infant, one imprisoned, 
or oat ^ the rei^na at the time of the fine eogros- 
9^^ or mtnel of the fi«lira, rig^ty&c. are exeepteii 
^ theg^9 (Mr their h|irS| h^v^ five years t# pwsue 
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their ^etiAOf i^t, iuu after irfSMwul of Hm wnf^ii* 

ment. § 6. Such ^pepted persons ^uid their heirs 
for ever to be barred, in like form as parties and pri- 
vies, if they respectively do not pursue the action 
&c. within five years after removal of said impedi- 
ments. § r. The plea that none of , the parties^ Bor 
any to their use^ had at time of the fine, levied, fiiiy 
interest in the lands, saved to all not parties or fjci^ . i ^ 

vies. § 8. All subsequent fines levied after the com' 
mon hw manner are to have the same effect as they 
would have had prior to this act. § 0. It shall be i^t 
the election of every one to levy a fine under this actf 

or at common law." 

■ ■» • 

No. 2. t ** . ^Preamble. Wherei^s by atatute ^ '****• 

Hen. 7, C^. 04, Fines duly levied with proclamations ^^^'J^^^^J^, 

are final, spid^ to avoid strife, conclude a^ well prii* f.no. 1,2,3,4. 
• ■ "* * ■ 

vi^s as strangers, with the excc^itions therein men^ 

tioned, since vtrhich time it hath been doubted wbe^ 
ther fines so levied^ by such as have in the lands &c. 
comprised in the fine, an intereft in possession, re- 
version, remainder, or in use in tatl^ do iminedi<- 
ately thereaft^ bind the heirs in tail, and those cki^ 
ming to their use, to remove said doubts, and for 1. 
sure interpretation of si^id statute, be it enacted. 
§ 1. That Fines heretofore levied, or hereafter to be 
levied according to said statute, by such as are of 
full age, of lands &c. intailed to them prior to said 
fine, or to any pi their ancestors, in possession, re- 
mainder, reversion, or use, shall after the fine is en- 
grossed, and proelamations, be an immediate bai> 
against them and their heirs, claiming said lands by 
force of such intail, and against those claiming the 
same to their use. § 2. Froviso^ This act not to 
extend to Fines levied by women, after the death of 
their husband contrary to statute 11 Hen. 7, Ca. 20, 
but said act to remain in fidl force. § 3 Unimpor" 
tant. § 4. First part ufdmportant. This act not 
t» extend to fines ef lands &c. iirtailed by king'slet? 
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ters ptieiit) or anj act of parliamenl, wherasf Ibe re- 
▼enioDy at Ike tine of tiie fine leTied, was in tbe 

king. 

(C.) 

cLBEOY» No. 1. f. § 10. Benefit of Clergy and Sanctuary 
' taken from those who heretofore, or hereafter shall be 

1 Sdw. 6^ Ci. It. . 

vid.Appfladib duly attainted^ or convicted of deliberate mnrderi 
c.Kki. poisoning, or house-breaking, by day or night, any 

person then being in the same, and put in fear or 
dread; or of robbery in the highway, or near to the 
same; or of the felonious stealing of horses, gel' 
dingSj or mares, or of felonious taking any goods out 
of any parish church, or chapels, or found guilty of 
said offbncea by verdict, or who shall confess the 
same upon arraignment, or who refuses to answer di- 
rectly according to law, or who stahds wilfully mute. 
Clergy, in all other cases of felony, allowed. 
CLBftovy No. 2. * If. Preamble. As it has been doubted 
•BMKPiT o'«^p^ju ^||g statute 1 Ed. 6, Ca. li, whether a person 

ss. *mAwwr^^^°^ g'ldty of feloniously stealinjg one horse, gel- 
Auavoii^ ding, or mare, ought to be admitted to enjoy his or 
their benefit of clergy and sanctuary, it is enacted,— 
That all and singular person and persons feloniously 
taking or stealing any horse, gelding, or mare, shall 
not have his or their benefit of clergy or sanctuary, 
but shall be. put from the same, as though he or they 
had been indicted or appealed for feloniously steal- 
ing of two horses, two geldings, or two mares, and 
thereupon found guilty by verdict, or confessed the 
same on arraignment^ or stood wilfully or of ma- 
lice mute. 

In this manner the student may abridge all the im- 
portant British statutes in operation in the state in 
which he resides. The above are not to be regarded 
as examples of the kind of statutes, which we would 
have him abridge. We have selected them^ because 
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the abtidgBieiit cl any i^tiite may exemplify the mode 
of abridgment^ and chiefly for the puvpose of shewing 
the nature and objects of the appendix^ as the exam- 
ples suggested themselves as particularly apposite. 
An example of the appendix alluded to may be of 
use. 

Example of Afpeniix to Mte Book of 8tatute$ 

Mridged. 

(F.) 

No. 1. In Mac William's case, Hob. Rep. 332, lord ^i^^ 
Hobart, speaking of these statutes says that the first ^^^'^JJ 
is the text^ the other tiie paraphrase^ that the cases rid. stscute Note 
of fines barring entails, since statute 32 Hen. 8, "•*»'•"••*•• 
ought so to have been ruled upon the statute 4 Hen. 
7y though the former had never been made. 

No. 2. In Zouch 17. Bamfield, 1 Lev. 76, it is said 
that statute 32 Hen. 8, Ga« 36, is not properly a sta- 
tute; nor do fines receive any strength or virtue 
from it, but it is only a construction of sta. 4 Hen. 
r, and as sta. Hen. 8, construes 4 Hen. 7, to extend 
to fines levied by tenants in tail, the estate tail is 
adjudged to be bound by this latter statute, and not 
by the •explanatory statute, which is rather a judg- 
ment upon sta. 4 Hen. 7, than a new stattite. 

No. 3. Sta* 32 Hen. 8,. Ca. 36, is an example 
first of the power of parliament to expound laws. I 
Black.Comm. 160, secondly^ of the retrospective ope- 
ration of a statute, for it affected fines heretofore le- 
vied. 1 Burr. 115, 6 Bac. Abr. 370, thirdly j that it 
is the act explained^ and not the explanatory act 
which governs the case, T. Raym. 259, T. Jones 237. 

No. 4. Explanatory statutes are said never to be 
extended by equitable construction, for they are them- 
selves legijilatiTe constructions. Carth. 396, Poplw 
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9IV <|W. Car. 98v Stilt, 5S4tSOM air as. ttitnk, 

(C.) 

cLBBfir. No. 1. The necessity of this s9eond statute illus- 
BCMEFiT or. ^pj^^ ^^ ^|g ^y^j^^ p^jjj^l statutes are to be construed 

^io.7&aEd!6. strictly. Sir Philip Yorke, afterwards lord Hard- 
ct..3s. vid. stt. wicke, said arguendo f that this statute was merely <b- 
c!*Mr?*i.**** ctaratory, vix. that the stealing of on© borsa w»ii«t 
clergyable, which shewed that parliament, acting ju- 
dicially, gave their judgment that it was felony with- 
out clergy, by virtue of the Jlrsf act, the second be- 
ing only to remove doubts, and not to make a new 
law. Leach. Cases in Cr. Law 6. 

In recommending this kind of abridgment of the 
statute law^ we by no means advise the student, at 
any one time^ to undertake such a task. We wish it 
to be the gradual and almost imperc^tible work of 
the entire period of his legal study^ and perhaps of 
several years after. It may be taken up occasionally^ 
and a statute or two abridged. The comments will of 
course be noted in the appendix^ as they occur in the 
course of his reading. If this note book be properly 
attended to^ the student, in the course of four or five 
years, will possess, at the expense of little because 
gradual labour, a highly valuable summary of all the 
leading English statutes, accompanied by a collection 
of the most enlightened views as to their operation &c. 
which have been given by distinguished judges &c. 
He must not be appalled by the apparent magnitude 
of this undertaking. Let him remember the impor- 
tance of the result, and that it is to. be eflbcted ^^on 
©i, 8ed acepe cadendoV 
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3d. NOTE BOOK OF REMARKABLE GASES MODIFIED^ 

DOUBTED^ OR DENIED. 

The student may insert in this note book such great 
or leading cases as have been modified^ doubted^ de- 
nied^ or held to be inaccnrateljr reported^ which should 
be arranged either under proper titles^ or alphabeti- 
eaUy^ sometimes accompanied by a concise statement 
of the point so modified &c. He may commence it 
with the chapters recommended in the second section 
of the third title of this Course^ viz. The Law of Real 
Rights. 

Example. 
(A.) 

Acherly v. Vernon, 1 P. Wms. 173, doubtedj 1 Sch. & Lef. 5. 

Akin V. Barwick, 1 Stra, 165, "that delivery to A. to the use 
of B. upon a precedent condition is not countermandable, but 
vests the absolute property in B. before agreement." Lord 
Mansfield, in Cow. 117, said "that the jtidgment in this case was 
right, but the reasons were wrong, that the true ground was, that 
the trader refused to accept tlie goods and returned them." 

Allen V. Bower, 3 Bro. €• C. 149, doubted in 1 Sch. & Lef. 37. 

(B.) 

Blakeway v. Earl of Stafford. £ Eq. Abr. 579, dovbted; and 
said to be erroneously reported. 1 Sch. & Lef. 109. 

Beynon v. Gollins, as reported in 2 Bro. C. C. 3£3, and Dick* 
697, is erroneous, Yid. 1 Sch. and Lef. 259. 

(C.) 

Grofton^s case, 1 Mod. 34, (Per Ld. Mansfield, 1 Burr. 545,) 
^has been often denied/^ 

Campbell v. Leach, Ambl. 749, a passage therein doubted^ ia 1 
Sch. & Lef. 65. 

47 
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4tb. NOTE BOOK OF LEADING CASE9. 

The utility of this species of note book has, we flat- 
ter ourselves^ been made suflBiciently apparent ia the 
sixth note to the fourth title of this Course.^ We 
have only to observe in additimi^ that the note book 
must he jodicioosly divided into titles; and nothing 
more than the names of the leading cases inserted 
under their respective heads; and, if r^orted by dif- 
ferent reporters^ he should note where best reported. 
This note book mo^y be commenced at the same time 
with the preceding. 

Sth. NOTE BOOK OF UNCOMMON TITLES. 

The fitndent will occasionally find important kv 
points arranged in indexes under improper titles; or 
that they are not to be met with under the heads to 
which he would be apt to refer: he will likewise find 
that the law of some important doctrines is no wbere 
regularly treated^ but is to be sought in an infinite va- 
riety of books. In many instances^ no doubt^ the for- 
mer difficulty will be proved by subsequent reading 
and examination^ to have been imaginary; be this as 
it may^ the circumstance of thus humouring his taste, 
will prove favourable to his acquisition of knowledge; 
a note book^ constructed after his particular notion^ 
must prove serviceable^ as he makes all the matter 
there deposited, more peculiary his own. For exam- 
ple; the student can find in but few or no indexes^ or 

» Vid. ante p. 196. 
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imagines so^ the titles ^^ Court and Jury, respectii?^ 
duties ofy^^ ^'Damagesy measure of^* ^^Count Spe- 
dd^^' ^'Connt General/^ ^^Onus Probande,^^ ^'Bii/^ 
^^Caveat Emptor/^ ^^Chose in Actiony^^ ^^Time ani 
computation of tiine/^ &c. he arranges alphabetical! j 
in his iHMte book^ these and other uneommon titles^ or 
what he conceives to be such; he will afterwards resort 
to his note book as a fkmiliar and almost certain source 
of information on the particular topick; he will there 
often find at a view, not only the particular point bSf 
inquiry, but the law of every other similar inquiry. Ti 
for example he desires to know the rule or measure of 
damages in the action of Oovenant on Warranty^ Ms 
note book presents him at once with the rules and 
principles which have been adopted on the subject of 
damages in all the actions, real, personal, and mixed; 
he will receive more information from a few pages of 
his note book, than the indexes &c« of perhaps one 
hundred volumes would furnish him. 

The student should commence this note book with 
the chapters recommended in Bacon's Abridgment.^ 

6th. note book of obtter dicta, and remarkable 

SAYINGS of distinguished JUDGES AND LAWYERS. 

Incidental opinions of distingushed judges, senti- 
ments of learned counsel arguendoy and the peculiar 
doctrines of enlightened law-writers, often carry with 
them a species of authority, nearly equal to the delibe- 
rate judicial decision. The obiter dicta of such men as 

» Vid. Particular Syllabus Title IV $ 3. p. 149. 
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Coke^ Keuyon^ Holt^ and Mansfleld^ mast ever com 
loand great respect Coke^ perhaps^ with all his know- 
ledge^ is less entitled to this deference as his learning 
was too apt to extravasate. Feame^ and Hargrave^ and 
Comyns^ cannot speak or write but wjith oracular force. 
^'X find it so laid down^'' says Lord[ ;Kenyou in 3 So. 
& Ea. 64. ^^by Ld* Ch. Ba. .Ccwijns. in his Digest, 
He has not, indeed^ cited any authority for this opiaion; 
hut his opinion alone is of great ^uthwity, since he 
was considered by his contemporaries as the most able 
lawyer in Westminster Hall/^ The books of reports, 
likewise, ^equently contain observations of judges on 
the points adjudicated by them, which for soundness, 
liberality, perspicuity, terseness, '&c. have been much, 
(^^lebrated. The object of the . present note book, 
therefore, is to record important iictt/ms^ opinions 
arguendo of distinguished lawyers; the peculiar opi- 
nions to be found in the legal works of such men as 
Fearne, Hargrave, &c. and the remarkable sayings, 
and comprehepsive opinions, of illustrious judges. 
Such a collection would prove eminently useful in en- 
forcing and embellishing juridical arguments. 

Example, 

nsTATOR, ^ * ^^' verily belieye that in almost every case where 

INTENTION by law a general devise of lands is reduced to an es-; 

*^ . tsitefor life^ the intent of the testator is thwarted; 

for ordinary people do not distinguished between 

real and personal property." Ld. Mans. Doug. 763. 

S. In Moss V. Gilmore Doug. 28£. Cases being 

cited where niortgagor was called tenant at vnU to 

inortgageej lord Mansfield observed <<that a mortga^ 

gor is not tenant at will to the mortgagees for he is 
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mot to pay him rent; he is only so qmAnn moio. 
Nothing is more apt to confound than a simile* •*^*"''®a®^^ 
When the court or counsel call a mortgagor a te- 
nant at will, it is barely a comparison: he is like a 
tenant at wilU^' 

d. <4t is correctly argued,'' says lord Mansfield, 
Jones V. Randal, Cow. 37, <<that notwithstanding, 
thia contraet is not prohibited by any pariUve law, 
nor adjudged illegal by any fTttedenJt»y it may be do* fbjbcedbnts. 
cidedto be so upon fvincipUs. The lawof Eng* 
land would be a strange science indeed, if it were 
decided on precedents only. Precedents serve to 
Illustrate principles, and to give them a fixed autho- 
xitjj but the law of England, which is exclusive of 
positive law enacted, by statute, depends upon prin- 
ciples, and these principles run through all the ca- 
ses according as the particular circumstances of each 
have been found to fall within the one or the other." 
Vid, infra 8. 

4. <<The law of granting new trials depends so in^^ trials^ 
much upon the existing circumstances that the court 
are to have discretional power, and rules are diffi« 
cult to be given.'' Pratt C J. Roll. Rep. 2. 

5. Per Ld. Mans. Fisher v. Prince, SBurrvld6d. <<It 
has been objected against staying proceedings in tro- 
ver on producing the goods that this is in effect a mo- trover. 
tiou to bring the goods into court, which cannot be 
done as the court does not keep a warehouse. It is 
pity that a false conceit should, in judicature, be re- 
peated as an argumeiiit* The court does not keep a 
warehouse! Wh^tthen? What has a warehouse to do 
with ordering the thing to be delivered to the plaintiff? 

. 6. Per lord Mansfield, 1 Du. & Ea. 5. "That a. 
feme-covert can hold no property and cannot be 
sued is the general rule$ but then it has been trtdy 
observed that as times alter, new customs and new covert « 
manners arise, these occasion exceptions, and justice 
and convenience require different applications of 
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the exceptions within the principle of the genorri 
rnW ^oere the samndnesa of tiiis doetriue. 

7. Per Ld« Bianifield, Rex v. Genge, Cow. 16. 
<<The case cited is en express vithoritj and is re- 
ported in two hocks^ each of which states the casein 
the seme way* It is, howerer^ objected that these 
are books of no anthority; bat if both the reporters 
were die worst that ever reported, if they sobstan* 
tiallj report a case in the same way^it is demonstra- 
tion of die truth of what they report, or they could 
not agree.'* 

8. Per Ld. Mansfield, Robinson v. Bland, 1 Black. 
Rep. 264. ^Where an errour is established, and has 

s n a c EPPrrs. hag taken root, upon which any tuU of property de- 
pends, it ought to be adhered to by the judges till 
the legislature think proper to alter it, lest the new 
determination should have a retrospect and shako 
many questions already setded: but the reforming er- 
roneous points of practice can have no such bad con- 
sequences, and therefore may be altered at pleasure, 
when found to be absurd, or inconvenient.'' Yid* 
supra. S. 

9. ^ Tis pity that reporters catch at quaint ex- 
pressions that may happen to be adopted at the bar 
or bench, and mistake their meaning. It has been 
quaindy said that Hhe reason why money cannot be 
foUowed is because it has no ear^mark;* but this is 
not true. The true reason is upon account of its 
currency; it cannot be recovered after it has passed in 
currency." Per Ld. Mans. Miller v.Race, 1 fiwrT.475. 

10. ^In construing agreements, I know no diffe- 
rence between a court of law, and a court of equity. 
A court of equity cannot make an agreement for 
the parties, it can only explain what dieir true mean- 
ing was, and that is also the duty of a court of law." 
Per Ld. Mans, in Hotham v. E. In. Comp. Doug. tTS, 

covENAirrs H* ^^The dependence or independence of cove- 
DEPfiNDEVT nints is to be collected from the sense and meaning 
of the parties, and however transposed this may be 
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in tlie deedy their prtcedencj nmU depend on the 
order of time in which the intent of the transactioa 
requires their performance.'^ Per Ld. Mansfield^ 
Kingston v. Preston, Doug. 691. 

12. Per Ld. Mans. Rex v. Cawle, 2 Burr. 858. 
<<Ijord Gdce, in Galyin^ case sajs that Berwick is 
no part of fiagland. In CalTin*s case diere was no iabb gchb. 
fuie$Ho% eoneeriung Uie constitution of Berwick. 
What was dropped about it in this case was a mere 
obiter opinion, thrown out bj way ot ailment and 
example. Mjlord Coke was very fond of mnltiplying 
precedents and authorities; and in order to illustrate 
his subject, was apt, besides such authorities as were 
strictly applicable, to cite others, not applicable to 
the question under judicial consideration." 

7ih. KOTE B<M)K OF BOOKS APPROYED^ OR CONDEMNED* 

Tbe student will ascertain tliat some of the sources 
of his information are pure^ and unquestionable^ being 
the productions of men of learnings wisdom^ probity 
and industry; thai others are of dubious authority^ and 
some^ no wise to be relied on; as they are the hasty 
and indigested ofiispring of shapeless and unphiloso* 
phical minds^ the elaborated works of ignorance; the 
loose notes of juvenile authors^ the speculations of the 
sciolous^ or the premature and unfinished labours of 
the smu of indigence. As the merits and defects^ of 
the Uifinitude of books with which the lawyer is obli- 
ged to have some intercourse^ cannot be ascertained 
by any individual in tiie usual mode^ viz. by that at- 
tentive examination which is bestowed by criticks^ 
whose vocation is readings for the purpose of commen- 
dation or censure; it is highly proper that the student 
should avail himself of the labours and judgments of 
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others; and that he should listen to the consecutive 
opinions of the wise and learned^ who for centuries 
have been studying these works^ and have passed 
judgment on them. The utility of this species of in- 
formation is well known to such as frequently, and mi- 
nutely investigate moot and unsettled law points. In 
order to reconcile numerous, varying and conflicting 
opinions, to nicely weigh and extract from them the 
real and wholesome principle, such inquiring students 
must be well acquainted with the sources whence they 
seek for light; the character of legal authors must, be 
familiar to them. It will be a useful inquiry, whether 
a reporter, for instance, were a man of sound momHSf 
and stable character; a good lawyer; of matured mind; 
estimated by his brethren; attentive to his duties; in 
easy circumstances &c. for in points, resting on autho- 
rities nearly balanced, the question, as to the merits 
of the reporter, or legal author, becomes important, 
and frequently decisive. If principle or the weight of 
analogy incline in a direction opposite to authoriiyi 
this authority, if of high standing, will be apt to pre- 
vail, whereas if doubtful or of sullied reputation, the 
principle or analogy would be unhesitatingly establish- 
ed. This note book may be commenced by the stu- 
dent contemporaneously with his first legal studies, be- 
cause the bibliographical notices we speak of, are often 
found scattered through the volumes first put into hit 
hands, and be collected occasionally, and without la- 
boui^ as they generally consist of but a few lines. 
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Sxample. • 

1. "Almost any thing may be proved by citations mollot aho 
from them.'' Per Ld. Mansfield, 2 Burr. 690. mallines. 

2. "These notes were taken, 10 Wm. 3, when lord ld.raymoito. 
Raymond was young, as short hints for his own use: 

but they are too incorrect and inaccurate to be relied | 

on as authorities.'* 1 Burr. 36, 3 Term Rep. 261. 263. 

3. "Brother Viner is not an authority. Cite the viner's a- 
cases that Viner quotes; that you may do.^ Per SRiDGMSirr. 
Foster Jus. 1 Burr. 364. 

4. "Eighth Modern is a miserably bad book.'* 1 8th,iwh,iitfi 
Burr. 386. "The obiter saying in 10th Mod. if it modern rep. 
were a book of better authority than it is, would sig- 
nify nothing, when the determinations are the other 

way." Per Ld. Mans. 1 Burr. 153. "11th Mod. is 
a book of no authority,*' arguendo Cow. 16. Per 
Buller Jus. Doug. 61. 

5. Lord Mansfield spoke extremely well of Byn* bymkersho- 
kershoek's writings, and especially recommended his ek. 
^umstiones Puhlici Juris* Yid. 2 Burr. 690. 

6. Lord Mansfield absolutely forbid the citing barnardis- 
Barnardiston's Rep. in Chan, as it would be only '^^^ 
misleading students to put them upon reading it. 

He said it was marvellous, however, to those who 
knew the sergeant, and his manner of taking notes, 
that he should so often stumble upon what was right; 
but yet there was not one case in his book which was 
so throughout.'' 2 Burr. 1 142. 

T. "The book called ^Reports in Chancery,? in lqrdnot. 
lord Nottingham's time, is a book of no authority." tingham^ 
Per Ld. Chan. Hardwicke, S Atk. 334, 1 Wils. Rep. 
162. 

8. "Clark's Praxi$ Curiae Jidmiralitatis Jinglim clark. 
is a book of undoubted credit." Per Ld. Hardw. 1 

Atk. 296, 3 D. East. 338 No. 

9. Per Cur. 2 Vent. 243. "We are not satisfied siderfin. 
with the opinion reported by Siderfin in Spignorell's 

case. He was then a young reporter." 

48 
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10. << Atkins's Reports is a book which, of late, W 
been often questioned." 2 Woodd. Lectures 362. 

11. Per Twisden J. 1 Vent. 81. "As for the case 
from JVby's Rep. I wholly reject that authoril^. It 
was but an abridgment of cases bj sergeant Size, 
who, when he was a student, borrowed. Noy's Re- 
ports, and abridged them for his own use." Vid. 
also Co. Litt. 54. a. 

12. "Mr. Bunbury never meant that those cases 
should have been published. They are very loose 
notes." Per Ld. Mans. 5 Burr. 2658. 

13. Lord Mansfield forbid the reading of Mose- 
ley's Reports. Vid. 5 Burr. 2629; also 3 Anstr. 861. 

14. Per Willes C. J. 2 Wils. 78. "I rely much 
upon Sheppard's Touchstone of Common Assurances^ 
which is a most excellent book/' 

15. Keble's Reports denied to be authority in Cow. 
15, and called in 3 D. E. 17, «a bad reporter," and 
in 8 Wils. 330, '*a very inaccurate reporter.'* 

16. Some of the cases in Freeman are well repor- 
ted, but the book is of no authority. Cow. 15. 

_ 17. Carthew and Comberbach are equally bad au- 
coMBEBBACHthority. Per Ld. Thurlow 1 Bro. Ch. Ca. 97. Ld. 
Kenyon, 2 Du.Ea. 77 6y says that Carthew is in gene- 
ral a good reporter. 

18. Per Ld. Hardw. in 3 Atk. 610. Fitzgibbon's 
Reports is a book of no authority, but the ease of Holt 
r. Ward is well reported. 

19. ^^Books of practice," says Jus.Blackstone," are 
all pretty much upon a level, in point of composition 
and solid instruction; so that, that which bears the la- 
test edition is usually the best; but Gilbert's History 
and Practice of the Court of Comnum Pleas is a book 
of a very different stamp; and though (like the rest 
of his posthumous works) it has suffered most grossly 
by ignorant or careless transcribers, yet it has traced 
out the reason of many parts of our modern practice, 
from the feudal institutions, and the primitive con- 
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struction of our courts, in a most clear and ingenious 
manner/' 3 Bla. Cora. p. 271. Note. 

20. Lord Nottingham, in the duke of Norfolk's 
case, 3 Chan. Ca. 35, said that "he considered Leo- 
nard's Reports one of the best books that had lately 
come out.'' 

21. In 1 Keb. &TQ^ Hide C.J. after citing a case 
from Fopham, says that "he vouches this case be- 
cause he heard it, and not for the atithority of the 
book, ^hich is none.*' Of the same opinion is lord 
Holt in 1 Ld. Ray. 626. 

22. Per Ld. Hardwicke. **Levinz, though a good 
lawyer, is sometimes a very careless reporter." 

23. Style's Reports are particularly important as 
containing the only common law cases reported for 
some years during the usurpation. 

24. In the case of Lloyd v. Johnes, 9 Yez. jun. 54, mftford. 
lord Eldon remarks of Mitford's Treatise on Plead- 
ings in Chancery, that "it was a wonderful effort to 
collect what is to be deduced from authorities speak- 
ing so little what is clear, and that the surprise is not 

from the difficulty of understanding all he has said, 
but that so much can be understood." 

25. Per Bull. J. Doug. 83, "12 Mod. is not a book ismoderk. 
of any authority." 

26. Lord Coke, in his preface to 10 Rep. says that plowden. 
Plowden's Commentaries are rendered particularly 
valuable, as they were compiled principally for the 
improvement of students. Barrington, speaking of 

some cases reported by Salkeld, observes that <*he 
cannot indeed say that tliese cases are well reported, 
lA^hich must not surprise, as sir Edward Coke asserts 
that there are four erroneous cases in that most accu- 
rate of all reporters f Plowden, when the whole num- 
ber contained in his Commentaries amounts only to 
forty -three. Vid. Barr. Observ. on 1 Rich. 2, note 
(t.) Mr. Hargrave observes that it may be well to 
state that the English edition of Plowden's Commen- 
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taries, which must deservedly bear as high a charac- 
ter as any book of reports ever published in our law. 
has a great number of additional references and some 
notes, and that both of these are generally very per- 
tinent, and shew great industry and attention in the 
editor. Co. Litt 23. a. 

The above example will sufficiently illastrate the 
utility of this species of note book. Let not the stn- 
denti however^ quietly repose on the opinions of others; 
he has a judgment of his own^ which sliould be exer- 
cised; he should regard such a note book as an aux- 
iliarj/f not as an oracle. He should read with the in- 
quiring spirit of a philosopher^ able and willing to form 
opinions; but^ at the same time^ let him respect the 
judgments of the learned. Whilst^ with Boyle^ he 
regards ^^authority as a long bow, the eflfect of which 
depends upon the strength of the arm which draws it; 
and reason as a cross-bow, of equal efficacy in the 
hands of the dwarf and giant/^ he should be well as- 
sured that it is reason which he summons to his aid, 
and not that self-confldence and vanity which so fre- 
quently characterize juvenile minds. 

8th. NOTE BOOK OF DOUBTS AND SOLUTIONS, 

In a science as extensive and complicated as law^ 
difficulties will often be encountered, which the mind 
is not sufficiently matured to solve; and which no one 
is at hand to explain, In this situation we are unwil- 
ling to abandon the pursuit, and to advance is impos- 
sible The only relief from such a dilemma is, to re- 
cord our doubts in a note book, under the hope that 
at some future day, after the sources of information 
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Lave better developed themselves^ and the mind has 
been gradually strengthened^ the solution will present 
itself. This note ,book is attended by great and pe- 
culiar advantages; it occasions much reflection; com- 
pels investigation^ and all future reading becomes^ in 
some measure^ tributary to it. The plan of this note 
book is as follows. The doubts^ as they arise^ are to 
be numerically inserted on the left hand page of the 
book; and the solutions, or the sources of information, 
are to occupy the right; these answers or references 
are to be designated by the same numbers as the 
doubts or queries. When a question is answered, or 
nothing more than authorities cited, there should be a 
marginal note to the question, referring to the answer 
or references, and the page of the note book. As the 
solutions and references will occupy more space than 
the questions, they cannot be placed, in all cases, op- 
posite to each other; hence there is a necessity for re- 
ferring to the page of the note book, as well as to the 
number of the solution. The correspondence of the 
numbers designating the questions and answers is use- 
ful, as it more certainly, and at once points out their 
connexion. 

It is no inconsiderable advantage attending this spe- 
cies of n^te book, that it gives the student a faithful 
picture of his gradual improvement; it places before 
him an accurate chronicle of bis legal career, and he 
may often have occasion to be amused at the simplicity 
of some of his early queries, and also to be pleased 
with the progressive maturity of his inquiries, and the 
proportionate correctness and solidity of his answers. 
Some of his doubts he will solve, perhaps, on the day 
in which they were inserted; others, months, and even 
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years after; but let the solution come when it may, he 
will remember his former difficulty^ and referring to 
the index of his note book for the query^ will be able 
to add the answer. 



DEBATING SOCIETIES. 

As few questions are so simple as not to admit 
of disputation, there has been much vain contention 
on the tendency of debating societies. It would be 
thought, we imagine, very strange entirely to pro- 
scribe conversation, on the score of the many sophisms 
advanced in it, the many unprofitable arguments it oc- 
casions, the improper passions it e:^cites^ and the thou- 
sand wrong opinions it gives birth to; arguments usu- 
ally adduced in opposition to debating, which, how- 
ever, is nothing more than conversation conducted in 
a more regular form, and adjusted by stricter rules of 
argumentation. Nothing is more certain than the use- 
lessness, or even injury of debating societies^ conduc- 
ted as they frequently are, except their great utility 
when composed of such as love truth, and enter into 
debate as one avenue of approach to it. 

While, however, it appears to us thus absurd wholly 
to condemn these juvenile associations, because of some 
incidental evils, we acknowledge how unprofitable they 
generally are from the idle speculation, the sophism^ 
captiousness^ and violence which prevail in tbcro> 
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Inhere is in science so large a body of truths whose 
right understanding is of great practical utility^ ttiatit 
is at best but serious idleness to throw away time in 
the discussion of topicks useless in themselves^ and 
more so from the improbability of ever arriving at any 
certain conclusions concerning them. Even in the 
sciences least subtile and abstruse^ there is so much 
unavoidable errour, so much involuntary sophism^ so 
much difficulty in demonstrating even substantial truths 
that there can be no need of the assumption of false, 
positions^ or the support of ingenious sophistry, to 
sharpen the wits of disputants, and exercise them in 
the arts of logical offence and defence. A judicious se- 
lection, therefore, of useful subjects, and candour, mo- 
deration, and patience in their investigation, (qualities 
without which conversation and writing are, no less 
than formal controversy, utterly unconducive to truth,) 
are certainly necessary to render such associatioas 
what they are capable of becoming,— very profitable 
schools to those who deem worth attainment, not only 
the possession of knowledge, but the power of impart- 
ing it. 

The man of books must sooner or later emerge into 
the world; must find his most cherished theories con- 
troverted; contend often and long in the support of 
opinions he had looked on as self-evident; demonstrate 
many errours whose very manifestness renders demon- 
stration difficult, and encounter many sophisms which 
his own sincere love of truth prevented ever occuring 
to his mind. There are few retired students who 
liave not experienced something of this. Debating 
societies, while they accustom him to opposition, may 
instruct him, at the same time in the arts and means 
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of coantervailing it: they may teach him much of that 
rapid recollection^ that happy talent of resource^ that 
quickness of penetration^ that felicity of illustration, 
and, above all, that facility in arranging and metho- 
dising a various subject, so useful in the ordinary in- 
tercourse of life, so necessary in the extemporaneous 
contests of the bar. 

The sttidy of the law, though it require vigorous 
comprehension, and habits of patient thinking, de- 
mands^ however, no very peculiar modification of ta- 
lent. Whoever can be made to understand with fa- 
cility, may soon comprehend its system; whoever can 
think minutely, may soon be master of its niceties: as 
to its practice it is otherwise. Men, who in solitude 
think correctly, and reason clearly, are in publick mas- 
ters neither of their thoughts nor their words. The 
happy exposition of a subject, the ingenious elucida- 
tion of difficulties^ the fluency of utterance, the rapid- 
ity and skill of forensick evolutions, are impracticable 
to themselves, and irresistible in others. Some minds 
too are of a temperament too irascible to endure the 
triumph of an adversary, the detection of their own 
errours, or even opposition to their opinions. On such 
tempers, we have been asked, if these assemblages for 
disputation did not exert an unhappy influence? In 
both the cases we have adduced, if the want of readi- 
ness be not so great as to be incapable of improvement, 
and the warmth of temper such as to be hopeless of 
remedy, debating societies are perhaps as probable as 
any other schools of discipline to impart, by dint of 
habit, promptness in the one case, and self-restraint 
in the other: if the reverse^ failure is certainly less 
painful here^ than in more publick and responsible 
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situations. Many cases there undoubtedly are^ where 
thesis faults of talent or temper are so glarings that we 
should dissuade those who are so unfortunate as to 
possess them, from ever connecting themselves with a 
society of disputants: but then we should go farther^ 
and advise them to detach themselves altogether from 
a profession^ whose pursuit would continually expose 
them to similar situations of embarrassment and vex- 
ation. 

Our recommendation of debating societies must not 
be understood^ however^ of those promiscuous assem- 
blages of young men which chance^ idleness^ and whim 
heap together. In the common intercourse of society, 
we avoid the litigious, the sophistical, the yain, the 
arrogant, and the ignorant; and some congeniality of 
mind is requisite even among those who only meet to 
be antagonists. If our student, therefore, (to whom, 
more than either to the theological or medical student, 
these Institutions are more peculiarly useful,) can find 
means to associate himself with a few select youths 
engaged in the same pursuits, animated with the same 
ardour of study, and possessing the same general 
views and dispositions with himself, he will, we 
doubt not, find his advantage in the combination. — 
They might erect themselves into a kind of court, se- 
lect for argument some important point or doctrine, a 
Bumber of which would be suggested by their Note 
Book of Doubts*, support or oppose it with their re- 
spective authorities, (which the ardour of competition 
would cause to be collected and examined with more 

* Vid. ante. p. 360. 
49 
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€aTe than wotild probably be exerted in flblitary stady,) 
and thos prepare themaelves by these iMck encoun- 
ters^ for the more serious and laborious busuiess of 
the bar. 
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Fashion would appear to exert not less power over 
literature than on manners^ and to decide not less im- 
peratively on systems of philosophy and modes of 
reasonings than on forms of address and costume. 

The undeserved neglect of the learned is not more 
conspicuous than their unmerited renown: if sound 
philosophy has often been received with coldness, 
and consigned to temporary obscurity, idle systems 
have^ on the other hand, been seen to usurp a long 
and despotick empire, to triumph alike over the un- 
derstanding of the vulgar and the Wise, and to yield 
place only to opinions yet more false and fantastical. 

It is but a short period since the logick of Aristo- 
tle has been dismissed from the schools, over which it 
triumphed so long and so mischievously, together 
with the numberless false systems to which it gave 
birth, to make room for sounder opinions, and more ef- 
fectual modes of investigating truth. But in all great 
revolutions either of politicks or science, the displa- 
ced are ever exposed to extreme and unmerited dis- 
grace. With the despotism of logick has expired 
also its fair and legitimate influence; its monstrous 
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and absurd abase by Ifae school-men has stamped on 
it the eharaicter of chicanery and sophistry^ and im- 
pressed an opinion of its absolute uselessness, or 
something worse. Northing but its strange misappli- 
cation and abuse could have degraded so low a science 
so important^ — ^which is defined indeed to be ^^the art 
of using reason well in our inquiries after truth, and 
in the communication of it too thers^'^ and which di- 
vested of the wordy jargon which so long obscured 
it, and improved and methodised by science, is at once 
intelligible to common sense, adapted to every sub- 
ject of common life, indispensable in the consideration 
and illustration of every important concern, and es- 
sential in the vocation of the lawyer. We are indeed 
entirely convinced of the necessity of a rational sys- 
tem of logick to cMiplete the education either of 
the jurist or the orator. While rhetorick imparts to 
oratory its warmth and its graces, logick gives it 
clearness and force; it is the property of the one to 
persuade, of the other to convince. Rhetorick is for- 
cibly illustrated by an ancient philosopher, who com- 
pared the former to the hand closed, in reference to its 
collected and manly power, and the latter to the open 
hand, in allusion to the softness, the graces, and nice 
proportions of the palm. 

The subtilties and senseless refinements which so 
long disgraced this useful learning, and the disrepute 
into which, from this cause alone, it has fallen, will 
aurely have no influence on the discriminating student, 
when he is informed, that there are extant systems of 
logick which -are free from these excrescences, and 
which have reduced this subject into a perspicuous 
and intelligible method^ replete with good sense and 
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sound rules for the conduct of the mod in tiie exer- 
cise of all its functions. The iirts of inquisitiQa and 
invention^ of examination BJki jtUigment^ of prMerv- 
ing or memory^ of elocution or delivery; are so well 
defined^ and so philosophically treated and illustrated 
in these works^ that their perusal cannot but be at- 
tended with advantage. 

To skill in this art is it that Cicero attributes the 
vast superioj^ity of Servius Sulpitius, whom he pro- 
nounces the most scientiftck of all the Roman lawyers; 
for^ says he^ this pre-eminence could never have been 
attained by 4 devotion to law^ in exclusion or neglect 
of an art which teaches the distribution of an entire 
subject into its proper pMs^ explains hidden proper- 
ties by definition^ dispels obscurities by apt interpreta- 
tion, which enables one to perceive, and then to point 
out the distinctions in cases of ambiguity, and finally, 
which gives rules for discriminating with .prepision 
false from true propositions, and to understand upon 
given terms what is consequent and what otherwise. 

Dr. Gregory of Erdinburgh, whose writings would 
reflect honour on any country, in any age, and whose 
varied learning, without a semblance of pedantry, is 
evidenced in his mode of treating even the most unim-i 
portant and ephemeral topicks, in his celebrated me- 
morial to the managers of the Royal Infirmary^ has 
sonie observations on the utility of the art of logick, 
which from their excellence, we shall without apology 
transcribe. 

^^The ultimate general principles of strict good lo- 
gical reasoning, are, and must be the same at all times, 
and on all subjects whatever; for example, the same 
in the law at present, as in Greek mathemiLticks 



OF LOGICK. 860 

two thousand yei^s ago. Except in mathematical 
science^ there is no subject of reasoning in which the 
real use and strict application of the principles of lo- 
gick have been so well exemplified^ and so much at- 
tended to^ as in the law. The argument of an able 
lawyer, in point of strict reasoning, is scarce inferiour 
to the demonstrations of Euclid and Archimedes; and 
if eveiy cause had a right side, (which I believe is not 
the case,) and if an able and well employed lawyer al- 
ways got the right side of every cause that he under- 
took, (which I presume impossible,) such a lawyer 
would not only be as strict but as candid, and, in every 
respect, as good a reasoner as a mathematician, who 
is always engaged in the discovery of truth, and who 
knows that he never can establish what is false; or 
obtain, as an able lawyer may often do, a wrong de- 
cision. There is no mystery or witchcraft in Logick, 
When stripped of the uncouth and barbarous terms in 
which it has commonly been taught, or rather involved 
and concealed, it is perfectly intelligible, and satis- 
factory at once to every man of sense: for nothing is 
good reasoning or sound logick, because logicians have 
been pleased to call it so: but logicians have ascer- 
taine^d and established many fundamental principles 
of strict good reasoning, because, on the most careful 
examination and repeated trials, they have uniformly 
been found satisfactory and irresistible by all men of 
sense.'' 



We cannot better take leave of our student than by 
addressing him in the quaint, but expressive language 
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of lord Coke. ^ARBWBi-ii to ^r jurisprudent; 

WE WISH UNTO HIM THE GLADSOME LIGHT OF JURIS- 
PRUDENCE^ THE LOVELINESS OF TEMPERANCE^ THE 
STABILITY OF FORTITUDE, AND THE SOLIDITY OF JUg- 
TICB.^^ 



'r. 



THE END. 
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